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I.

The tnnnedi. ate reason for thi. s di. scussi. .on is the expel:'i. ence,

I~'

^NTRODUCT:EON

common to al. I. i. ridust. 2:1al. i. sea countries at Least, 0^ the

growing i. nci. dence of reported and we IL pubLi. CISed chi. Ld abuse.

,-

The emoti. ons generated by chi. Id abuse have aJ. most overtaken

rati. onal. thought. Tndi. v, .duals and groups, lay and professi. onal.,

have rushed in wi. th ideas ranging ^Loin the Ladi. caL to the

frankly ,:i. ai. CUI. ous and, i. n th5. s of aLl. ^i. el. ds where mature

di. scussi. .on i, s so vi. t. aL, have tended to turn Loud asserti. on

and non-commoni. cati. on i. nto an art form. That i, s the under-

.^\

^

^

^

^,.:,^.!}. I^ reason ^or my i. nvoLvement. i. n thi. s ai. scussi. on. Tt

seems to me that those of us who have both concern and some

expeJ:i. ence i. n thi. s fi. el. d must start tal. k, .rig together, i. .^

only the better to understand what each i. s saying.

,/-\

We ought to start by making cl. ear ^Loin what postti. on and

agai. nst what background of knowledge and experience we

advance our arguments and seek to engage i. n di. scussi. on.

^

^

T am 53 year's of age, nearI. y 54, inari:'i. ed for nearLy 24 years

and wi. tti three chi. I. dren whose ages range from 1.6 to 20

two gi. rLs and a boy. T went to a direct grant publ. IC school

about L5 ini. I. es out of London and then to Oxford where T

read law. When T came down i. n 1,956, T ran our Earni. Ly bustness

for a whi. I. e when my father was 11.1, worked in a shipping

agency for a whi. I. e and then taught i. n a secondary school.

i. n I^aLtham Abbey on the BSsex I Hert. fordshi. re border about

^

.,

,
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*

^

^

^or four terms20 ini. Les north-east of London. T taught t ex
studied for Barbe^ore T returned to my ori. gi. naL Love an

T have spent the whole of myfi. nal. s , bei. rig calLed i. n L958 .

are essent. i. aLLy CTi. minal. chambers ,pzacti. si. rig Li. ^e i. n what
tot. aL CT'i. intrial. special. 1st for a pertodbut before L became a

starti. rig i. n L969 , :I had a PI:'act, .ce whi. chof about L4 years,

Like aLLmati:i. moni. al. and some chi. I, d care work.i. I\vol. ved

member's of thei. ridependent. pJ:acti. si. rigc, :i. Tni. na air g ,

T have spent my professi. onaJ. career both prosecu g
work whi. 1stde^endi. rig, aLt. bough the preponderance of my

CooriseL between L969 and L979 was prosecuting.TEEasTry

^

^

..^\

^

^

^.

whi. ch the vast majori. t. y ofThe school. L taught in was one J_n

wi. t. h few above andchi. Ld. ,ren were of just about average ZQ

The chi. I. dicen's ages ranged ^i:Qina si. gni. fi. cant number bel. ow.

co-educati. .onaL and the universal.I. L - 1.6, the school. was

was worki. rig cLass or arti. san, a ini. xtLire o^ nearbackground

The Level of crime wi. thi. nLondon I. i. ght. i. ridust. ,:y and rural. .

The Level. of ci:i. methe commoni. t. y as a whoLe was pretty Lowo

rather hi. ghei: : the level. of anti. -amongst the young was

SOCi. al. behaviour amongst the young was even hi. gher. CTi, me

and anti. -SOCi. aL behaviour were growi. rig.

I:,~\

^

.^.

^

^
The sexual. CUI. ture was pretty crude but the girl. s in t e

Last year were sexual. I. y aware and some, not many, were

Most o^ the boys di. spLayedal. ready sexuaJ. Ly promiscuous.

the usuaL mascuLi. ne mach5. sino but very -l. i. tt. Ie per onnance .

Tt. was a commoni. ty that bred Li. ttl. e ambi. t. i. on, save the

,
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I^

matertai. . and by and Large showed ILt. tLe perception of long-

term routes to materi. aL advancement. It was, i. n short, a

typi. caL example o^ the welfare state i. n operat. ton upon a

LargeLy undereducated and unmot. i. vated popuLati. on.

^

^

My pi:'acti. ce at the Bar in matri. moni. aL work was the usuaL

ragbag of undefended di. vorces and anci. LLary provi. si. ons work,

of which the most troublesone concerned the di. sposi. ti. ons to

be made about custody, care and cont. ,:oL of the chiLdi:en of

the marriage .

.

,^\

^

^

^

Tni. t. i. aLl. y, my chi. Ld. care work was Lei. ated to chi. Ldiren who

had been processed through the juveni. Le courts for CT'Lint. naL

behavi. our or for bei. rig beyond parental. cont. ,:oL. Particul. arLy

from about 1.974/L975, T have had some continuing invol. veinent.

with CTi. ini. naJ. cases airi. si. rig Out O^ negLect, CLIieLty, viol. enCe

and the sexuaL abuse o:5 chi. Ldren. As a Recorder of the

Crown Court since L977, T have tri. ed cases in writcti chiLdren

have featured as I. nci. dentaL wi. chess, as vi. cti. ms of CT'i. me

and as de^endarits.

^

I\

^

^.

Final. I. y, T shou, .a add that T have been invoLved i. n Law and

proceduraL re^onn for at least the last 1.5 years.

T have gone through that Long autobi. o9raphi. caL sketch, riot

si. inPLY because you should know from what background and

experi. ence my arguments come, but al. so because L want to

di. spel. the i. dea, prevalent amongst many from other than the

practical legal discipline, that we Lawyers know onLy one

,
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worLd and have no zeal understandi. rig of what happens amongst

zeal. peopl. e. Apart from the oftensi. ve arrogance o^ the idea

and the rather narrow mind whi. ch i. t tends to betray - T am

rest. stant. to di. scussi. on wi. t. h peopl. e who use that approach as

an aLt. ex'nati. ve to contemplating the possi. bi. I. i. ty that they

ini. ght. be wrong and we ini. ght have a poi. nt worth consi. deri. rig.P. -

^

^

I~\

^.

T do not present t. 1'1i. s paper on the basis that what T say i's

ri. ght. Of course, T think T have a poi. nt and of course T

wi. L, . argue i. n support of i. t. But i. n thi. s fi. eLd, as i. n so

many others, those of us who engage i. n discussi. on are aLJ.

stiruggl. i. rig to ^ind the xi. ght answer and ought to be expecting

to Learn more than ever we can teach.

^

^-

2.

(,..~

The subject matter of this paper i. s not chi. Ld abuse. ICt. i. s

"chi. I. diren as wi. triesses" but, aLthough T wi. 1.1. want to Look

shortLy at that top5. c general. Ly, my matn concern wi. .1.1. be

with chi. I. direi\ as w5. triesses i. n abuse cases.

TERMTNOLOGY

Chi. Jaren are di. ffei:entLy defined i. n di. ^fezent jurisdictions.

To break out of the purely Legali, st. i. c mouLd, T propose to

use the followi. rig general descri. pti. ons

from O to 1.5 I 1.6chi. 3. d

^::om L6 to 21.young person
^

IC can see nO parti. CUIai: advantage i. n attempti. rig a calendar

o. ^ offences of abuse of children but thereor young persons

are, :L beli. eve, a number of features general. Ly common to

,

.
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;^

our jurisdictions which are worth mention I. rig now.

By and Large, children do riot have the capacity i. n law to

consent to vLdence being infi. ICted upon them, nor do the>'

have the capacit). to consent to i. ridecency or sexual acti. vi. t. \..

However, Laws tend to recognise that, at some ti. me before 1.6,

chi. Jaren are sufficiently knowledgeabLe and mature to give

a non-Legal. consent to some sexual. acti. vi. t. y : as a result,

Laws draw a CLI^Dabi. Lity-related di. sti. ncti. on between offences

conuni. t. t. ed against those under 1.4 and offences committed

agai. nst those aged between 1.4 and L6. Save i. n the area of

hornosexuaL conduct , few juri. sdi. ct. tons categori. se as criminal

consenti. rig sexual acti. vi. ty between persons over the age of

L6 and of fuLl. mental capci. ty. With regard to male horno-

sexual. behavi. .our , most ju, :i, sdi. cti. ons which have deci:'tintnaLi. see

i. t for consenti. rig male aduLts i. n p, :i. vate, retain a CTi. intrial.

sancti. on for homosexual. conduct invoLv5. .rig young inaLe persons

between L6 and 21. Vie make a CUIpabi. Li. ty di. sti. ncti. on between

consent and non-consent situat. i. ons. ALL, juri. sdi. cti. ons make

non-consenting sexual acti. vi. ty imposed upon male or female

of aLL ages a sex'LOUS CT'Line .persons

^

^

I"

-~

^

^

- I
.,-\

^

,.

^

-.

Some , proba. bJ. y most juri. sdi. ct. ions , have special rules as

to the status of evidence gi. ven by the all. eged vi. cti. ms of

sexual crime, whether those victims are male or female .

Further, some juri. sdi. cti. ons have special rules with regard

to children as witnesses, going to weight and to effect and

some jurisdictions have special rules as to admissibility.

^

^

,
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,^

^

Tn the UK, we used to have a irul. e that icequi. red COLL'oboratJ. on

as a matter of Law be^ore a defendant couLd be convicted on

the evi. dence of an unsworn chi. Ld and whi. ch precLuded another

unsworn chi. Ld ^,:Qin provi. di. rig such COLLobo, :atton. These I:'ul. es

have di. sappeared wi. th the passage of the Ci:i. minaL Justi. ce

Act, L988, Secti. .on 34 of whi. ch came into operation wi. th

e^fect. from 1.2 October L988. From that date chi. Idren caLl. ed

as witnesses but who are not sworn rank as wi. triess Like any

other, subject to the ordi. na, =y iruJ. es as to corroborati. on etc.

and capabLe o^ COLL'oborati. rig each other.

,-

^

P-.
,^*.

^,

.^

--

3.

^

::t. wouLd be advantageous, T thi. 11.1< to I. i. st shortJ. y the

essential. di. ffeJ:ent. SOLuti. ons whi. cl'I have been advanced to

the percei. ved probLems of chi. I. diren as wi. triesses, as a

preLi. ini. naJ:y to a di. scussi. on wtii. ch T am strongLy of the vtew

must take PI. ace about the nature and purpose of the c, :LintnaL

justice system.

THE NATURE AND PURPOSE OF THE CRTMTNAL JUSTl:CE SYSTEM

I'~*

^

^-

^

Tt. seems to me that aLJ. the SOLuti. ons advanced to the

perceived probl. ems can be gathered under the following three

heads :

to reinai. n as we are, maki. rig no adjustments or changes;( L )

(2) to inodi. fy the system i. n one of two ways :

to provide a di. f^ex'ent physi. cal context i. n( j. )

whi. ch chi. Ldi:en can gi. ve evidence; or

(it) to devi. se a different method of obtaining and

^

^

.^

,

,
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,^

191^i. Lst. those di. ^fezences do exist i. n the Legal systems, the

judi. .ci. aL systems i. n the common Law countri. es are, for

practi. cal purposes, Identi. caL.

-.-

^

The ocher Li. ne o^ deveJ. opment. of legal systems appLi. es to

the continental. countries, Germany, France etc. and to some

^

..^\

o^ the newLy devel. opi. rig count, :i. es, parti. c\ILa, :Iy those

wl'Ii. cribave been subject in the past to French and Tbei:i. an

i. inperi. aL rule. Tn those systems, Law i. s created essent. i. al. I. y

by Legi. SLati. on, there is very Li. .ttLe i. f any judi. ci. al. I. riter-

pretati. on and, even wtii. I. e there are consti. t. Liti. onaL or

adrni. It 1strati. on-Levi. ew courts, the extent of judi. ci. aL inter-

pretati. on tends to be comparativeLy Limited.
^

^

.-

^

Tt. is the tradi. t. tonal. view that tried. J= judi. ci. aL processes are

^undarnental. I. y di. f^ex'ent ^,:om those in the common law countries.

We need, however, to be wary o^ that tradi. ti. onaL view,

normal. Ly SUTnmaJ:5. sed by say, .rig that the ci. vi. ,. code count, :i. es

run an i. rigLit. si. tort. aJ. (as opposed to our adversari. aL) system.

uni. 1st the trappings of di. sti. nct:ion are undoubtedJ. y sti. Ll.

there - i. n the structure and status o^ the judi. ci. ary, the

postti. on of the prosecutor and the advocacy function of

anyone who has had any contact wi. th,the defending copyiseL

for example, French or West German jui:isprudents wi. 1.1. know

that the ci. vi. L code judi. ci. al. systems are making post. t. i. ve

moves away from the i. nqui. si. tort. al. mode towards the adver-

sariaL mode .

^

,^.\

^

o

^

^

^

^

.^.

and the reason i. s very important in our present context.

There i, s a growi. rig feeli. rig that the inqui. si. tort. aL system is

i. nsuffi. ci. entl. y protecti. ve o^ i. ridi. vi. duaL 1:5.911. ts and freedoms

,,
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^

^

-~

and i. s combersome and probabLy anti. pathetic to percei. ved

justi. ce .

.^

I'

With whatever fi. ne di. st. i. ncti. ons between us, the Australian

and EngLi. sh systems of CT'i. ini. naJ. tri. aL have the same ^und-

- to deterini. ne whether the prosecutlon canament. a3. purpose

that Its story i, s true. The t. I'd. aL process is riot anprove

i. t sti:i. ctl. y a process destgned or i. ritendedenqu, .iry, nor I. s

to be a ^,:ee-standi. rig search for the truth. :Lt has a uni. que

i. n the structure for Law and order in a free SOCi. ety.POS i. ti. On

Tt. stands between the i. nvesti. gat. i. on and fi. naL atsposi. ti. on.

The fi. r'st. i, s a pureLy executi. ve act, wi. th the executives

(normal. Ly the pOl. i. ce) charged wi. t. I'^ the duty of di. SCOveri. rig

the truth aria CLI:'cruriscri. bed by provi. SLons designed both to

Li. init thei. ,: powers and to reveaL any abuses thereof.

^

I~\
,

,^

^

-*

^

I"'~"

The t. xi. al. i. s a itIai. ci. aL process, the starting point of whi. ch

i. s the product of the i. nvest, .. gati. on and i. n whi. ch there i, s

only one ul. t. jinat. eJ. y i. inportant person, narrel. y the defendant.

ITt i, s I^^. s iceputat. ,. on, hi. s I. i. bei:ty and, i. n some jui:i. sdi. cti. ons,

h5. s I. i. fe whi. ch i. s at stake. The tici. aJ. process i, s not con-

ce, :ned wi. t. h the protecti. on of SOCi. ety or i. ridi. Vi. dual. s withi. n

unLess they be defendants. The role ofthat SOCi. ety

protector rests on three groups o^ peopLe - the POLLce,

the judi. ci. ary when sentenci. rig and the pi:i, son service when

deali. rig with those i. ncarcerated by judi. ci. .aL order.

^

C

,. A

^~

^.

^.

Whi. 1st those invoLved i. n the judi. ci. al. process must be

sympathetic to the strains imposed by it on those who provide



-~

^

^.

the materi. al. on whi. ch i. t works, namely evi. dence, eLevat. trig

their interests even to the IeveL of the interests of the

de^endant, Let al. one to a Level. surpassing the defendant s,

wouLd be at Least a major breach of and probably a destructLon

of the purpose for which we have a judi. ci. aL process.

^

^

,^~

Lt i. s typi. caL of peoples con^i. dent i. n thei. ,: own freedoms

that they lose SLgtit of the CLIici. aL point of those freedoms

recei. ve i. nt. o the1.2:' fabJ:i. c those ideas whi. chand thereby

uLti. mate}. y wi. I. L corrodethem. The margi. n between freedom

and subjecti. on i. s aJ. ways narrow and most narrow i. n a hi. ghLy

CoinpLex SOCi. et. y.

T have to say chat T have come i. nc, ceasingLy to hoLd the

view that as we struggle to mai. ntai. n the cohesion wi. thi. n

our SOCi. eti. es and to tend off outside assauLts and threats

on our I. i. be, :ti. es, we are 5.1^ danger of stir, .ppi. rig ourseLves

of the ul. ti. mate protecti. ons of those liberti. es. 20th century

I'^i. story, ^ wonJ. d reini. rid you, tends to i. ridi. cate that, short

of the use of overvrheLmi. rig force, the secteti. es that have

moved from freedom to subjecti. on have been those whi. ch have

abandoned the mechani. sins whi. cti are protecti. ve of thei. r

consti. tuti. on al. impel:'ati. ves .

I~'

^

^

^

^

^

T bel. i. eve that the essential. s of our cri. ini. naL judi. ci. aL

process are part of our consti. tuti. onaL i. inperat. i. ves. And

what are those essenti. al. s ? LooseLy they are these :

that no man's 1.1. bel:'ty shal. L be put at risk other( I. )

than by pubLi. c t, :i. aJ. ;

^

,
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^
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( 2 )

^

that public tri. al. Legui. res the deployment o^ evidence

i. I\ the presence o^ the defendant and ci. rcumstances in

writ. ch, at ' hi. s free bebest, i. t. can be tested and

contradicted.

^

I~

The rest of the trappings of our CLI. ini. naL judi. ci. aL process

are, T suggest, addi. t. tonal. to those essential. s and desi. gned

to ensure thei. ,: constant and consi. stent appLi. cati. on.

I~'

^

4.

Chi. Ld, :en and young persons may appear i. n a jLidLci. .aL process

(riot just ci:tini. naJ. ) i. n one of a number of atefei:ent capacities.

T thi. nk that these can be reduced to three ^or our purposes :

(L) as wi. triesses to events i. n whi. .ch they are not di. rectLy

i. nvoLved;

(2) as wi. chesses to events i. n whi. ch they are di. rectLy

i. nvoLved. ; and

as the objects o1E the process, as i. 11 custody or care

proceedi. rigs .

CHTLDREN TN COURT

^

^

I~*

^

I I

^

( 3 )

^

Tn ei. their o^ the fi. r'st. two but more probabLy i. n the second,

the chi. I. d or young person may be a party to the proceedi. rigs.

^

^

T want to Look at chi. I, dzen as wi. triesses, for the moment,

in two different contexts - in the non-CTi. minal. and i. n the

criminal. process. :E do riot i. ritend to use t. hi. s short Levi. ew

as a vehi. cLe for di. scussi. rig how they shouLd be hand, .ed but

just to make a few very short obse, :vati. ons.

^.

a
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.

.

^

^

^

( A)

^

The CT'i. ti. caL aspects of this concern matri. moni. aL and nori-

c:ci. ini. naL care proceedings. Tn my experience they have one

common thread, nameLy the bi. as towards treati. rig chi. I, dzen

who might have somethi. rig si. grit. fi. cant to say as though they

rather than indi. vi. dual. s enti. tLed to be heard inare objects

connecti. on wi. t. h thei. i: own ai. sposi. ti. on.

The non-cri. minaL context.

,,^~

.

^

T do riot know whether your custody heartngs i. n mat, :i. moni. aL

cases are si. ini. Lax' to ours but the ti=oubLesome feature of

ours i. s that the judi. ci. ary tends to work on the basts of

reports ^, coin speci. aLtst agenci. es presenti. rig thei. r recommend-

attons and maki. rig their own deci. SLons as to the value o^

anythi_rig sai. d by the chi. Ldi:en and whether to recoorit. any

statements i. n fact made by the chi. I, dzen.

^

^

^

11. \
I:
L

I Q~

Because t. hi. s has a si. in1.1. art. ty wi. t. 11 certai. n aspects o^ the

thi. I:'d SOLuti. on to the percei. ved probLems about chi. Ld

wi. triesses i. n abuse cases, i. t may be o^ S'Qine val. ue i. ^ ^

desc::i. be what happened in one case i. n whi. ch T was i. nvoLved.

^

^

A Greek Cypi:i. ot coupLe came to EngLand shortLy

after they were inari:'i. ed. The husband shortly

set up i. n a del. i. catessen and grocery bustness.

He worked Long hours and made suffi. ci. ent money

for the couple to buy thei. i: own home on mortgage.

^

Ten years later they had two chi. Ldren, a boy

,



^

^

-.

aged 8 and a gi. XI aged 6. They aLso had a

devastated marriage. Fi. I:st. the wi. fe and then

the husband had a^^at, :s, each di. SCOvered by the

other, the wi. fe had become di. si. riterested in

house-keeping and the husband had started

drinking and gambling.

^

-,

,,-.

^.

Each sued for divorce contesti. rig the other's

pet5. ti. on. The judge ^ound for the husband

and agai. nst the wi. fe and pronounced a decree

ni. SI. i. n hi. s ^avouZ.

..

^

^

At the custody heartngs, the judge agai. n

found against the wife bast. rig his deci. si. on

predomi. nantl. y on the report of the chi. I. d weI. fare

o1Efi. ce, : that she was an 12.11sat. i. s^actory mother,

inarii. puLati. ve o^ her chi. I. dren and unre, .i. abLe.

He di. d not report on the chi. Ldren's wi. shes

but when two letters were produced from the

chi. I. diren stati. rig that they wished to remain

wi. .th thei. J: mother, wi. th whom they had been

Ii. ving SLnce the parti. es had separated, he

asserted and the judge accepted that they

were exampLes of the mother's inarii. puLati. on.

He gave the mother fortni. ghtLy stayi. rig access

for a weekend.

^

I"~

IP

^

^

.

Three months Later, the parties were back on

the ^acher's appLLcati. on to have the mother's

,



^

^,

^

^

access revoked. The chiLdren had failed to

return on two occasions after stayi. rig access.

The we I. ^are offi. cer's report this t. i. me recount. ed

the chi. I. d, :en' s wi. shes to stay wi. th thei. r mother,

exl'Ii. bi. tea certai. n wrt. ti. rigs of the chi. Jaren

asserti. rig unki. ridness by the father, and

casti. gated all. these as further exampLes of

the mother's inarii. pul. at1.0n. Asked at Least to

see and taLk to the chi. I. diren, the judge decLi. ned,

sayi. rig that they had not to be exposed to the

stresses and emoti. onal. tensi. .ons whi. ch wouLd be

invoLved and asserti. rig that the chi. Ld wei. fare

of^i. ce, = was speci. aLJ. y quaLLfi. ed to consi. der and

report authori. tati. veLy on such matters.

^

I~*

^

^

^

17

^

Si. x months after that, the parti. es were back

agai. n, t. hi. s t. i. me on the appLi. .cati. on o^ the mother

supported by the poLi. ce. The two chi. Ldren had

from father and the son h^d taken hisrun away

si. st. ex' wi. th hi. in, riot to hi. s mother but to the

poLi. ce. Between them, they had persuaded the

POLLce that they realLy were unhappy with father,

that he at. d. riot treat them well and that they

wanted to be wi. th mother. Thi. s ti. me, the judge

found for the mother after two very bi. tt. ex' days'

heari. rig. To his credit, this time he had the

chi. I, dzen brought to him and apoLogi. sed to them

for the ini, st. akes he had made, but had no answer
^

,



.

^

^

^

^

^

to the boy's question, "\. Ihy di. dn t you ask us

what we wanted ?'

^

The welfare officer never admitted that he had

been wrong and never apoJ. o9i. sea.

^

\

uni. 1.5t. T unreservedLy subscribe to the vi. ev, that chi. Ld, :en

51'10uLd not be exposed i. n the judi. ci. aL process in the absence

of necessi. ty, T equaLLy subscri. be to tile vi. ew that i. n

ci. I:'camstances of necessi. ty, they shouLd be heard.
,.-\

.

^

^

^

(B)

^

L suppose that i. t i, s correct that, i. n so far as any jLidi. ci. aL

dramati. c or exci. ti. rig, the c3:i. ini. nal. process i. sprocess J. s

other or both of those. And Tmost Likely to be oneo, :

that i. t is I'd. ght a, .so that the CLIm^. na, . processsuppose

aLways has an underLyi. rig tens, .On lei:'eqUentLy absent LrOm

the non-CT'i. ini. naL.

The cri. minaL context .

^.

. ~~

Chi. I, dzen react to tensi. on even i. ^ they do not understand

i. t. ALL w, .triesses do and parti. CUI. a, :I. y those whose part

i. n the events, which are the subject matter of the t. 3:1a, .,

i. s promi. nent. re aduLts, who are vi. ct. tins of crime and are

evidence i. n the presence o^ those they bel. i. eve to93. v, .rig

be gutLt. y of that CTi. me, are subject to enhanced tension,

so much more wi. LL be children who do riot have the carapace

of experi. ence and maturity to protect and comfort them.

^

^.

^

,

^

,

.

,



^

.-

:-.

^~

The ^orinaLi. t. i. es of the CTi. ini. naL judi. ci. aL process have een

to participants and publicdeveLoped riot Least to convey

i, s a solemn one and something to beal. i. ke that the process

undertaken in a measured way.

^.

^

^

There i. s an argument that the way i. n which we dress up in

court i. s formaLi. sin gone mad. T suggest that i. t wouLd

assi. st those whoprosound t. hi. s, as wei. L as those to whom I. t.

to the Uni. ted States, not to 91.01:'y i. ni. s propounded, to go

the excesses of Me Joyn BeLLi. , F. Lee Bai. I. ey or 1:6:1Ty GreenbLatt. ,

but to Look both at the extent to wlii. ch the Fedei:aL Judges

rest, ci. ct. ions on how counsel. can behave and at thoseLmpose

commonwealth Lawyers who have obt. atned quaLi. fi. cation as

and how they behave out of our ju, :i. sdi. cti. ons.attorneys

wi. LL not have the same ascei:bLc vzewTt. may be that they

o^ our fancy dress as they had previ. ousl. y.

I~

^

^

^

^

^

- I
I'*

Chi. Ld, :en Left to themseJ. ves, T suggest and do so on some

actuaL expert. ence, do not ini. rid the fancy dress and do riot

^ind it ei. thez' xi. atCUI. ous or off-putti. n^'. We have aLl. been

when chi. Ldi:en have been called and wei. n cases, T suppose,

taken off our wi. gs and condescended to the chiLdren.have

diffi. CLILt to measure whether that has made anyTt 3.5 very

di. f^ex'ence at aLL. My impressi. on, based partJ. y on comments

by school. parti. es observing such events and partJ. y on a

coupl. e of cases, i, s that chi. I, dzen are qui. t. e capable of

that they are being talked down to and resent Lt.recogn Ls i. rig

^.

.~

^

,

^

But the mechani. CS of formality

,

are Less i. inportant than the



^

F~

,-

^

formaLi. ty i. CSeLf. The formality provi. des a structure wi. thi. n

whi. ch aLL of us can work. Chi. I. dren need structures, riot just

as wi. triesses but i. n thei. r everyday Ii. ves. New structures are

aLways strange and may be 65.5conce, :ti. rig but usuaLLy are di. s-

concerti. rig because either nobody expl. atns then\ or those

working wi. chi. n them are embarrassed by them or by the presence

of chi. I. dren wi. t. titn them. Any chiLd coini. rig to give evidence,

that i. s to teLl. i. t's story, knows that there wi. LL be a degree

of formal. i. .ty and, i. n my expei:i. ence, gi. ven t. i. me to accommodate

to I. t, i. s gut. te capabJ. e o^ worki. rig wi. thi. n I. t. .

^

^

^

.^\

^

5.

Much o^ thi. s part of what T want to say draws heavi. I. y on an

arti. cLe by Denny MCEwan in (1988) CJci. in. L. R. 8L3 , aLthougti T

ought to make i. t. cLeai: that the vi. ews are my own and they

were formed before her arti. cLe appeared.

cHZLDREN As SOURCES OF TNFORi, LATroN.

,,,-\.

-^

ALL wi. triesses are suggesti. bLe. Chi. I, d, :en are more suggestIbLe

than adul. ts. Chi. I, d, :en do riot have organised recaLl. .

Chrono1. o9y becomes confused and attempts to measure t. i. me

have Li. ttLeLapse certai. nLy beyond i. minedi. ate expertence,

i. inpact on a chi. I. d's memory because children ars not truly con-

cei:ned wi. t}I the reference poi. nts whi. ch aduLt. s tend to

construct to ai. d thei. IC own recaLL.^

^

^

Chi. Idren Ii. ve i. n a worLd which i. s a ini. xture of fact and

fantasy. Fantasy, indeed, plays a very Large part i. n their

Itves and thei. I:' development. The younger they are, the Less

1.5. keLy are there to be the meritaL di. sci. pLi. nes which even In

aduLt. s operate DDTeLi. abl. y to di. stingui. sh between fact an

,



.

^

fantas>,. Their fantasies , however, tend to be zeal. It>. related.

Unlike aduJ. ts whose fantasi. es may becor. e wholly surrealistic,

children's fantasies are aLmost exclusively based upon the I. E'

actual experi. ences, even though those experiences ina\, be

distorted by tnntatu::e understandi. rig and percepti. on. Thus,

to take just one very SLmpLe example but which Is \, exy

typical, t. eLl. a chi. Id a story about good and bad fairies,

the good Li. vi. rig the sun and the bad i. n the dark, and you will

create i. n the child a fantasy about bad thi_rigs living i. n

dark places. Change the scenario and Locate a child in a

vi. oLent envi. roninent, the chi. Id' s fantasies wi. LJ. tend to be

doini_nat. ed by hostLLe violent episodes dnd Ln6LVL<:. ua:..=..

^

^

I~\

^

Finally, i. n thi. s exegi. SIS, the younger a chi. Id i, s, the

more I. i. keLy i. s i. t. that an accurate recaLL wi. IL be diffi. cult

to comprehend to the untutored ear.

^

^

,^\

Is

^

Jenn>, 11cEv. ,an' s arti. cl. e provides consi. derabLe research

reference for these proposi. ti. ons, but T suggest that aLL of

us (parti. CUI. arl. y parents) can reccgni. se thei. ,: basic val. i. di. t>.

even absent the research support.

^

Both the research and the common experience information telL

us of two i. RIPoi=tant aspects o^ chi_1.61:en rel. evant to the

present di. scussi. on :

that they have a different kind of difficulty than( I )

that experienced b>' aduLts In Leocrti. rig events;

that they face greater difficult>. than adults In^

^

( 2 )

,

anc



^

^

^

T wouLd add a thi. rd. to these, nameLy, that chi. I. diren s

observati. ons are far more Idi. OSyncrati. c than aduLts.

Lacki. rig the shared expel:'i. ence and structures of maturi. ty,

that which i, s Important to a chil. d may be, and ^LeguentLy i, s,

whoLLy di. ^fezent from that which would be tinpoi:tant. to an

adul. t. i. n Like ci. TCUmstances. Whereas you and T ini. ght notice

that an indi. vi. dual. had a di. ,:t. y unshaven face, a chi. Ld. might

notice on3. y that he had bushy eyebrows. We are accustomed

to assessi. rig the quaJ. i. t. y of the people we see by the way i. n

themseLves : we do so because SOCi. aLwhi. ch they present

expea:i. ence has gtven us a series of references for our

assessment o^ peopLe. Tn a chi. Id, i. t is much more I. i. keLy

chat he or she wi. I. L noti. ce somethi. rig i. inportant. to him or

Tt. might not be bushyher because o^ that moment's concern.

eyebrows but di. i:ty na5. I. s, because mummy has been going on

about keeping Dai. I. s cLean.

maintaining the purity of their own recoLLecti. ons.

^

^

.^\

^

,^\

I Lj

,

^-

Whi. I. st children are quite capabLe of tell. i. rig thei. I:' version

of the truth, the CT'i. ti. cal. factor i. s that they shouLd be

a, .Lowed to 6.0 so and that they should riot be circumscribed

or contai. ned either by the pre-exi. sting perception of the

by the i. ritervi. .ewer or by the i. rite, :viewer s unti. meLyfacts

surrender to the adULt's need to impose Order On di. SOLdei:ed

mate xi. al. .
^

^

^

Those responsi. bLe for Interviewing chi. Idren, one must

presume, have been proper. Ly trained in these truths. The

presunipti. on may more be wishful. thi. nki. rig than hard reaLi. ty.

,

.



^

.

criminal lawyer necessari. Ly concerned withMoreover, as a

before T wouLd be prepared to acceptthe forensLc process,

and fact are as one, T would want to seethat presumptLon

and have a hand i. n i. t. Not that Ithe t. raLnJ. rig process

that aLl. barri. sters have themselves acquired theassert

informat. i. on and have considered what techni. ques arebasLc

i. t. : some have; and the overaLLproperLy needed to progress

be, at the Least, to ensure that both techni. queanxi. et. y must

teachers and technique students are aware of the con. ext

i. n which the product of tritei=view must be depLoyed finaLLy.

^

^

I~

^

.-

L am bound to say that LittLe whi. cti T have heard, read or'

seen persuades me that most police andsoci. aL worker's have

truLy consLdei:ed these reaLi. ti. es.

^

.,.\

:.. z, c'

6.

^.

Thi. s questi. on contai. ns such vagueness as to be almost

urianswei:abLe. Je. riny MCEwan concludes I^\ her arti. ci. e that

"sera. ous ri. sk could attach to the adrni. .ssi. on of

evi. dence from chiLdi:en beLow the ages of seven

or ei. .ght. , aLt. hough the degree of that 1:1. sk

var, .es according to the nature of the infor-

mati. on sought"

(p. 818, i. bi. a) .

T agree wi. th her on adjni. SSLbi. Lit Granted that all. ,. Jitnesses ,

SHOULD CHTLDREN BE WTTNESSES AT ALL ?

^

^

^

.-.

adults and chi. I, dTen, are vuLnerabLe to Inaccurate recoLL-

ect. ton and suggestIbi. Lity, i. t. wo\:LQ be app, :opri. ate to draw

tile Line at some perceived "sex'i. ous I:'Lsk" poLnt .



^

,

^

-.

^

Granted t. 'Iat. aLl. Limits i. n such ci. ECrunstances are bound to

have a. nconsi. stent consequences, the quest1.0n Is whether a

I. i. ne snOULd be drawn or a well. stiruct. ui:ed system should

EQLLo, v the Scotti. sh Law Conuni. ssi. on s proposal. of providing

for i. di. .OSync::atI. c distinctions accordLng to some test of

"competence", beari. rig i. n ini. rid that the Conuni. 55i. on advised

a presrunpti. on of competence.

^-

^

1'~

^

.

That i, s a probl. em that a. xi. ses at one end of the age range

and, before T make my own sugge. sti. on as to SOLuti. on, T ought

just to say that there i. s no reaL probLem at the other. T^,

^or exampLe, chi. Laxer\ may be found to have CT'i. minaL respon-

SLbi. Li. ty at some age betwe:en LO and L4, accordi. rig to the

parti. cuJ. a, : juri. s<^i. c*:. 1.0::, tilere car:. be ::o reason i. n partnci. pi. e

why they shotiLd not be avai. L^bLe as witnesses by that age.

.^

^.

^

^

.. .
,

\,.-\

^^ ,

We are tal. ki. rig, therefore, about whether there shouLd be

and, Tsome ki. rid of ini. ni. mum age Li. inLt. for witnesses

suppose, whether it shouLd be subject to varJ. atzori dependant.

on the matter to whLch the chi. Ld i. s caLL'eo to depose.

^

.^

^

L tind. i. t. very di. ^Etcul. t .:c accept the i. dea ot a hard and

fast :CUI. e, subject to the basic iruLe that a chi. Ld must be

abLe to converse. T beLi. eve that the choi. ce whether or not

to cal. L a chi. I, d as a wi. triess must be for tile part. i. es to

deterIF. i. Ile , but ill accordance with certai. ,I guideLi. nes ,

amongst \vhi. CT} T wouLd include necessity and damage to the

as the Scotti. sh Lawchi. Id' s health. Some wouJ. d argue ,

Commission have argued, for a judi. ci. aJ. test or for some

^

^

,



^

,

F~

^

^

of the relevant party's choice. To anjudi. ci. al. supervLSLon

extent, the Engl. i, sh jurisdiction has that i. n respect o

the presumptionchi. Laxen under L4 in commi. t. tai. proceedi. rigs

cases ofi. s agai. nst calLi. rig such witnesses at that stage Ln

the kind wi. t. I', which we are prtnci. pal. I. y concerned (see

Secti. on 33 , CTi. ini. naL Justice Act , L988) .
^

^

^

,-\

T acknowLedge the exi. stence o^ the argument that, i. n these

1<i. rids O^ cases, chi. I'dzen, parti. CUI. arl. y young children,

shouLd riot be caLLed at aLL and that thei. IC evidence shouLd

ocher way desi. gned to protect thembe presented Ln some

from the trauma of bei. rig witnesses and avai. Labl. e to cross-

exami. .natton. The two most persi. stentLy advanced aLternati. ves
^

^

^

are =

the LSTaeLi. system of ustrig a court appoi. rited. child

i. riterVi. ewer" the product o^ whose triteTVi. ew as

reported by him are recei. ved as the evidence o^ the

chi. I, d; and

the wideLy canvassed subst. i. t. Lite toll' evidence of a

vi. aeot. aped i. ritervi. ew by a speci. aLl. y trai. ned. i. ritervi. ewer.

Tn t. J:Lith, 0^ course, there i. s I. i. ttLe to choose between the

two save that :

the LSTaeLi. system invol. ves court appoi. nt. merit of the( a )

i. ritei:vi. ewer, the deci. si. on by the i. ritervi. ewe, : whether

the chi. I. d shoul. d attend court to give evidence as a

wi. .triess and a provi. SLon, In those instances i. n which

the interviewer decides agai. nst. attendance, for

rei. ritervi. ew for the purpose of putti. rig supplemental:'i. es

( I. )

^
(,.-\

?\. <>

( 2 )

^

,
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,-

^

^

^

or chal. Lengi. .rig questtons, but agai. n at the at. screti. on

of the i. ritervi. ewer; and

whi. I. st Pro^essoi: Granvi. LLe Wi. LLi. ams and the Scotti. sh

Law Conuni. ssi. on both seem to favour the videotape route,

nei. thei: has grappled sati. SEactori. Iy wi. tti the problems

of cont. ,=oL or chaJ. Lenge, nor have either of them truly

addressed the mroads whi. ch such a system wouLd make

on the fundamentai. principles of any fai. i: system of

justi. ce i. n a free SOCi. et. y.

( b)

^

^

I',.'~~

^

^

The Scotti. .SII SOLuti. on, of having the accused and his lawyers

unseen andunheard by the chi. Ld i. n the course ofpresent, but

the i. ritei=vi. ew, poses more probLems than i. .t SOLves. T meritLon

two o^ them mereJ. y as i. I. Lusta=attons

Where i, s the judi. ci. al. control. over proprLety ?( L)

Ts i. t contemplated that the videotaped interview i, s

to be presented, warts and aLl. wi. thout edi. ti. rig to

accommodate the i. inpact of the ordinary ICUl. es of

evi. dence and, i. f not, what i, s to be done wi. tit a taped

i. riterv, .ew so chopped up as to be i. ncompi:ehensi. bLe ?

and

How can the accused or hi. s Lawyer's be expected to

formuLate sensi. bLe cross-exami. natton questi. ons, Let

al. one i. nsi. st. on their betng asked in a properI. y testing

way, absent the who3. e of the prosecut. i. on's case

being avai. LabJ. e to them ?

^

jA

-\

.-

^

( 2 )

^

But, in any event, i. f we are to reinai. n true to our prtnci. PIes,

the substi. t. uti. on of any other veh, .. cl. e for contested evi. dence

than a witness present to be cross-examined i. n the sight



.,

^

^ and bean. rig of the jury and the defendant has to be

uriacceptabLe .

^

^

Tt wi. IL be understood, therefore, that I beLi. eve that,

Where thei. ,: evidence i's necessary to a CTi. intrial prosecution

which is properly brought, the Crown must caLl the chil. d

or abandon the content of the chi. Ld's evi. dence. A

de. ^endant woul. a be i. n I. i. ke POSi. t. ion.

^

,,-*
I

^

^

So far as non-cri. intrial. matters are concerned, T wou, .a

mai. ntai. n preci. sei. y the. same pi:i. nci. PI. e but would add to what

i's the current Engi. ish SLtuati. on i. n, for exampl. e, custody

proceedtrigs i. n matri. moni. aL cases, that the courts shou, .d

be more ready to recei. ve the evi. dence of the chi. I. dicen whose

we I. fare i's under consi. derat. i. on than they appear to be at the

moment.

^

^

A

7.

^

Si. rice experience and Learni. rig both tell. us that chi. Jaren

face particularJ. y acute stress probLems i. n gi. ving evi. dence

in cases i. n which they or their fami. lies are directl. y

i. nvol. ved, T can see no reason why not and every reason why

we shouLd adapt our procedures to al. Levi. ate those stresses.

THE PHYSTCAL ENVTRONl, if:NT FOR CHTLD WTTNESS;;:S.

^

^

^

ALL sorts of ideas have been canvassed and one, certai. nLy

so far as the U. K. Parl. i. ament i. s concerned, seems to hold

the hi. 911 ground. By virtue of Secti. on 32, Cri. mina, . Justi. ce

Act, 1.988, a chi. ,. a under 1.4 may give evidence through a

,

.

@
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^

^

wi. t. Tie s ssuch a chi. Ld is called as aLink whenevert. eLevLSLon

of viol. ence agai. nst the person,i. nvoLvi. rig offencesI. n cases

chi. Ldrento a chi. 1.6. under 1.6, sexual offences agaLnsci:ueLty
toto conunJ. t. , conspL, :acyand the procurement of, attempts

commit and the ai. di. rig and abett. i. rig of suc o e
^

.^

.^

i. n a room separatei. s that the chi. Ld shouLd beThe concept

abLe to hear and see the court roomfrom the court room,

counsel. or judge as the case may be, on ai. ritei:1.0cut. or ,

andTn court, the judge, counsel. , juicyteLevi. s, .. on moni. to IC.

monitors whi. .ch wouLd show ei. their bothde^endant. wouLd have

and w5. triess or just wi. triess. The aicgumentrite 1:10cutoZ

the chi. Ldwi. LL reduce the stress onthat such a process

evidence more freeLywi. triess, enabLe I\,.. in or her to g, .ve

CT'Lintnal. tici. aL .the essenti. aLs of a properand sti. Ll. zetai. n

.,-~\

-^

^

^

^

^

I I~..

as a icesul. t of whichWe have had some tic, .aLs of thi. s system,
concern aboutthe CTi. mina, . Bar has expressed a good aea o

as much i. ^ not more about the p, :acti. .caLi. ti. es t an ai. t. ,

:Lt. i. s cl. ear, from the p:^. ssage o:6 the Acttile pi:i. nci. PI. e .
nor' ParLi. amentthat such concern i. inpressed nei. their governmen

materi. aL ti. me we did not haveal. though 5.1::' may be that at the

place of the TVa tried and tested alternati. ve to put ,. n

Link .

^

..

^.

One Crown Court (Gut. Idford, Suri:ey) was set up as a pi. o
able to bri. rig out some SLi. desthe procedure and T have been

showi. rig the arrangements.

,
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.
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^

One of the concerns which the CTi. Intrial. Bar expressed was

i. nvoLves the atsadvant. age that It Inhibitsthat chi. s system

di. .,:ect coriumuni. cati. on between counsel. aria the witness.

who has studi. ed the techniques of advocacy knowsAnyone

that almost the most di. ^fi. cuJ. t. ski. LJ. Is that of examination
.^

--

^

J. n

^.

chi. ef .

the exami. ni. rig COQnseL, but i. t i. s necessary that the wi. triess

shouLd respect and trust hi. in. Di. fferent counsel. wi. LL go

about thi. s exerci. se i. n di. fEe3:ent. ways (supposing they thi. nk

about it) but, vari. attons :. n methods apart, aLL wi. LL be

at the same si. t. uat. i. on, that the wi. triesses are taLki. riga, .. inJ. rig

to them as i. ridi. vi. duaLs, aLmost as a convex'sati. on and riot-

wi. thstaridi. rig that aL, .. must hear and that i. t is a hi. ghLy

structured convex'sati. on. The best copyiseL are to be seen

without reference to the papers avai. LabLe to themexamLnJ. rig

and manifestI. y gi. vi. rig the wi. triesses undi. vi. aed attenti. on.

1. "

^

^t. may riot be necessary to make a wi. triess Ii. ke

^

^

^

^

I' I~*

Vie feeJ. that the teLevi. si. on I. i. nk dimi. ni. shes if not destroys

and a number of us have a goodthat personal. conununi. cation

deaL o^ televi. si. on experience upon which' we have based part

O^ Our OPPOSi. ti. On.

^

^

The cross-exami. ner's task and relati. onshi. p with the w, .. triess

i. s di. fferent from the examiner. For a start, he i. s or he

wi. 1.1. be perceived to be hosti. I. e. He i. s normaLJ. y on a

destr\ICti. ve as opposed to a constructi. ve exei:ci. se and he

eventual. I. y may have to accuse the wi. triess of deliberate I. y

faLsi. fyi. rig evi. dence or worse. However, the good cross-

exami. neic avoi. ds the ini. stake of confusing cross-exami. .nati. on

with exami. ni. rig crossLy and the bad ones ought to be stopped

in thei. ,: tracks by the judge. Cross-examining COQnseL need

-,

.-

,
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^
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^.

^

^

the at. rect contact with the witnesses and they certai. nLy

need to acqui. re the witnesses respect. Agai. n, the TV Itnk

i. nhi. bits the necessary rel. attonshi. p, tends to blunt the

of cross-exami. nation and potenti. aLl. y prolongs it.edge

We do riot know what effect aJ. I. this wi. I. L have on the jury.

and TTn so far as T have been abLe to gather Lay opi. ni. on

do not cLai. in to have done i. t on a very wi. de scaLe - L have

to why we shoul. d be got. rigfound a degree of puzzLement.

through these convoLuti. ons.I~~

^

-~

What about the tinpact on the chi. Ld ? After aLL, the onLy

justi. fi. cati. On for thi. S or any OUTe, : departure ^Loin the

ordi. na, :y way in which evidence i's given i's that the TV Link

makes i. t. easter for the chi. Ld to 95. ve evi. dence. AgaLn, we

do not have suff5. ci. .ent. i. nfoi:mati. on to make a fi. ITaL judgment.

Opinions recei. ved so fair are anecdotaL and not consistent.
.~

^

I~'\

..-

as

Davi. d Cocks Q. C. , the present chatrman of the C. B. A. ,

together with a number of others, t. ri. ed, an expe, :i. merit wi. th

the system. The general. opi. ni. on was Lintavourabl. e when the

Looked at from the chi. Ld's poi. nt. of vi. ew.system was

Apart from the arti. fi. ci. ality of the situati. on, they reported

that the equi. pinent and, more particuLarLy, the Linages

presented to the w, .triess were threatening. Faces tended to

Loom out of the monitor, voices were Loud and tended to be

di. st. orted in their impact on the wi. triess and there was a

constant feel. trig that more was going on than the wi. triess

^.

^

^

,
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^

^

for some at any rate, a worse: the Latter became,couLd see

threatening waselse because what wasthreat than anythi. rig

and had to be imagined.actual. Ly unknown

^

^

^

Tnaddi. t. i. on to that and the doini. nantimpressi. 0 ,
to create a feeling of being trapped.the equi. pinent. tended

tel. evi. SLon i. ritei:views WILL tnnedi. ateJ. ywho has done anyAnyone

that feeLi. rig .recognJ. se

^

I~\

^.

objecti. ons to t. hi. sT said that one o^ the reasons why our
that we dLd not haveriot have ^ound favour wassystem may

i. t. s PI. ace .somet. hi. rig proved to put J. n

--

^

al. ternati. ve .do have a weLJ. tried and provedNow, we

o^ paedophiles. Thei. ,:T had to prosecute a :cLngLast year,

vi. cti. ms were LargeLy but not whoLl. y young oys, g

1.5. They went after some 95. i:Ls of si. ini. Jaranyt. hi. rig from L2
feebLe attempts at sexual.but general. Ly either madeage

and the such I. i. ke, Or passed the gi. LIS Onabuse, exposure

i. ncl. tried. ~'I'he boys they wentto those more heterosexuaLl. y

after were a ini. xed. bag. Some were v, .,:gLns,

They targeted pulpLi. c housi. rig estates,aL, :eady corrupted.

stations and speci. aL residenti. aL schools. They we eTai. I. way

turn some of the corruptedso persi. stent that they managed to
The hornosexuaL acti. .vi. t. y covered whati. nt. o corrupters.

be cal. Led the normal and extended i. nt. o the di. sgus Lngmight

i. n the trial. ct. merit,Thei. I:' acti. vi. ties , as coveredand vi. Ie .

At the time of t. ri. aL, ourlasted from 1982 to 1,987.

about 23 or 24.wi. chesses were 14 and the oLdest wasyoungest

--

^
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.
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^
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sonte were
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^
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-^

^-

^

Some of the boys had strong feeLi. rigs of affection for at

least one of the defendants, aLJ. of them were extremely

embarrassed by the idea of giving evi. dence, the parent's or

SOCi. aL workdeJ:s responsible for the witnesses were at the

least iceLuct. ant to have their sons and charges 91. vLng

evi. dence, and most o^ the witnesses expressed a fear of one

evidenceo:E the defendants and a deep reluctance to gJ. ve

i. n ci. rcumstances i. n which they woul. a be eyebaLl. to eyebaLl.

wi. th any of the defendants.

^.

^

^

I'\
11

^

^

^

Buildi. rig on some very I. i. ini. ted expei:i. ence i. n one or two recent

we proposed to have the wi. triesses screened i. nrape cases,

court so that they wouLd be di. rectLy VLSI. bLe to aLL save

the defendants who, however, wouLd be able to see the

wi. triesses through a video Itnk .

^

^

TILLS procedure was adopted in the commi. ttaL proceed5. rigs

and, a^tea:' a Lot of argument, the judge agreed to i. t i. n

pi:'i. nci. PIe for' the tri. aL, Leservi. rig i. natvi. duaL deci. SLons

pendi. rig actuaL appl. i. cati. on supported by evidence. Every one

of the abused wi. triesses, who asked to be screened and whose

request could be shown by supporti. rig evi. dence to be genui. ne,

was screened. On one occasion however, the judge did riot

agree i. rid. ti. aLl. y and the witness started i. n the usuaL witness

box. However, he soon became i. I. L at ease, deepJ. y embarrassed

about what he was betng asked to say and finaLLy art. ed

studiousLy Looki. rig away from the defendant's. He was then

behi. rid the screen when he renewed hi. s evi. denceallowed to go

and LargeLy came up to proof.

^

^

^

^

,
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DULLng the argument, the defence had made a great poLnt

This had been overruled In PELnci. pLe uponabout prejudi. ce .

would be told that the procedurethe basis that the Jury

It easter for the wLtnesses towas being adopted to make

the accounts they claimed to be the truth, whi. Lst at91. ve

the Same ti. me aLl. owi. rig defendi. rig counsel. the OPPOrtUn3. t. y

to cross-exami. ne and the jury to see and judge the wJ. triesses.

L pot. rited out at that stage that if prejudi. ce was a reaL

concern, havi. rig a requesting witness refused the screen,

break down in the wi. triess box, go back behind the screen

the evidence i. n EULL wouLd be a major prejudice.and then gLve

T i. nv:. t. ed the defence to consi. der the wi. sdom of objectLng

to a request. The consequence T have aLi:eady descri. bed.

F~

P-

,^

IIF~*

^

^

^

^

^

The SLi. des gi. ve di. ffei:ent views o^ the court as it reaLLy

Show SLi. des

^

IF'\

,

>I

,

L. Wi. triess box

2. Witness box

3. From the juicy

4. From the dock

Descri. be what happened.

^

^

shouLd think that the system made the defenceLest. anyone

task tinpossi. bLe, T shouLd t. eLL you that cross-exami. natLon

on the bastseffecti. vel. y destroyed two of the w3. triesses

that they had made up their evidence whoLLy or substantialLy

t. hi. s was shown by the jury's verdicts i. n respect of the

Trite resting Iy , there hascounts based on their evidence .

been a second part to this case i. nvoLv. trig a separate ring :

^

,

,

was .
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^

the second part has been prosecuted by my junior. e
and di. fferent.are di. fferent. victims , different de^endants

case had riotcounsel. By the time T left England, the
to me that defence counseLconcLuded but my junior reported

i. n that case had been abLe to destroy the evidence o at
basts .Least one o^ the aLl. eged vi. ct5. .ms on the same,..

^

,-,

I I~'*

^

8.

^

That case taught

HANDL^NG CHTLD \. ITTNESSES.

^

The fi. rst was that my potnt. about the i. inportance of

:EOTmal. i. ty was ampLy borne out. The POLLce had reported that
and that one of them wasthree of the boys were very tense

that the only way o^ copi. rig wi. th hi. in was to have someone

run wi. th 11i. in unti. L he cal. med down. Vie kept a carefuL eye

on the demeanour of that witness i. n particular and wi. th the

use of judi. ci. al. adjournments managed to avoid any outbursts.

were not so successfuL wi. tti one boy i. n the second t. xi. aL.They

MOX'eove, :, by gi. vi. rig each of the chi. I. dicen a chance to see

he or she was cal. Led, and then settLi. rigthe t^ourt. room before

them i. n by aski. rig some easy personal questions, we had

vi. rtuaLJ. .y no probLems about getti. rig them to taLk about t e

rate of what appeared in their statements.majority at any

aLL of us chat the formaLi. tLes,Tt was quite clear to

whi. ch incLuded our dress and basic good manners, helped

rather than hindered them. Not onLy was that a matter of

observation, the father of one of them said as much to me

that none of 'the chi. Ldi:en had feLtand the POLLce reported

,-

^

Or

^

I I'~'

Lei. nfoicced a number o^ i. inportant Lessons .

\ ,<
I
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^

^

.^

I. i. abLe to charge out o^ court if put under great stress and
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other than coin^ortabLe wi. t. h us.

^-

The second cruci. aJ. lesson was that non-Leadi. rig quest5.0ns

were more producti. ve than Leadi. rig questions, both for

^

prosecuti. on and for the defence, at Least for the latter

when cross-exami. ni. rig counseL were seeki. rig i. nfoi:mati. .on rather

than attacki. rig. T ought to emphasi. se that by non-Leading

I am not taLki. rig o^ the techni. caLi. ti. es of the ICULes of

exami. nati. on i. n chi. ef. What T mean i, s that, havi. rig got the

wi. triess to say, for exampLe, that he knew "A1an" (one of the

de^endant. s) the Line of evi. dence thereafter had been dictated

by the wi. triess. Neither my juni. or nor I would try to control.

it or to i. inpose order upon i. t (subject to stoppi. rig what was

obvi. ousLy goi. rig to be i. nadrni. ssi. bLe) Linti. I. i. t was cLear that

the witness had exhausted hi. s recoJ. I. ecti. on of that partic-

uLa, : event .

~.
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^

^
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^

^

^
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The third CTucta, . Lesson was that, at any rate for the

younge, : witnesses (but aJ. so for some o^ the older ones)

there were certai. n no go areas whi. ch it was impossible to

^

^

open uo and probably
^^

al. most aJ. I. i. nvoLved act, .ve partici. pati. on by the particuLar

wi. triess i. n sexuaL activity whi. ch was acute I. y embarrassing

to him. Some of these areas could be predicted because the

conduct I. nvOl. ved was parti. CUI. aTLy degTadi. rig : other's were

quite surprising and T cane to the conclusi. on might have as

much to do wi. th the Length o1E t. i. me in the witness box as

anything eLse. T know that the defence found the same

problem and experienced one other, faint. Ii. ar I suppose to aLL

cross-examiners but a reaL di. ffi. cuLty consequent upon their

^

coun ex'-productive to try.

,
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clients' defences in this case : however gentLy it was put,

suggest1.0ns that the boys had got thei. r experi. ences eLsewhei=e

and had transposed them to the de^endants were Liable to be

met wi. t. h evi. dent outrage and some devast. attrig pi. eces of

personaL i. nfoi:mati. on about the dfendant involved.

^

^

I~
, I

A number of the wi. triesses gave evi. dence for two or three

days each. IC was very exercised as to the effect upon them

of the strain of such exposure. :Lt was quite clear that they

got ti. red and the peri. ods of concent, :ati. on became shorter and

shorter. Further, the confusi. on writ. ch aLJ:eady exi. sted,

either because of the passage o:5 t. Line or because there had

been so many si. ini. Jar Inci. dents, or' both, became more marked.

However, it was equaLLy cLeaa: that the jury were not affected

by con^us 5.0n i. n those circumstances and defence counsel. went

to great lengths to Jim, .t. the number of occasLons 'upon

whi. ch it occurred.

^

^

^
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^

^ I
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,^
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^

Pi. naJ. I. y about thi. s case T shotil. a say that. the general.

attitude of parents and SOCiaL worker's was that our system

wo, :kea, that the sti:ai. n on the chi. LdJ:en was much Less than

they had anti. ci. pated and that there were Do tnnedi. ateLy

obvi. ous indi. cati. ons that the chiLdren had been further

harmed by betng caLJ. ed to gi. ve evi. dence.

^

9.

A quote from Zaragoza' s 1987 paper on "Memory, suggestLbi. Lity

and eyewi. triess testi. mony in children and adults", referred

CONCLUSTONS

,
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to in "Accusations of Child Sexual Abuse" by Wakefi. el. d and

Underwager (pubLi. shed In the United States In L988) sets

the scene, T suggest for the whole of this atscussi. on when

consi. dered from the forensic standpoi. nt

"The LegaL system has Long suspected that

chi. Lax'en's testimony i's east. I. y modified by ini. s-

Leadi. rig suggesti. ons. Recent studi. es of mistnfor-

have ampLy demonstrated thatmati. on effects

aduJ. t testi. mony i, s aJ. so dramati. caLLy i. n^Luenced

These mistn^ormati. onby ini. SLead, .. rig suggestions .

phenomena are robust and hi. ghLy rel. i. abl. e; they

have been shown to occur across a wide variety

o^ stimulus events , di. f^ex'ent types of misleading

informati. on, and di. ffei:ent methods for presenti. rig

the new I. n^ormat. ton ."

^

^

^
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,^

^

^

^
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The fi. r'st. chapter of Wake^I. el. .d. 's and Underwager's book Is

enti. tLed "Trite, :,:ogati. on as a Learntng Process". T quote

the ConcLusi. on (at page 47)

"There i. s a nat, .onwi. de stiructuz:e (i. n the USA) whi. ch

produces a common pattern of behavi. our by adul. ts

^, ith responsi. bi. Li. ty for deaLi. rig wi. th chi. Id

sexuaL abuse. The reaLi. ty i. s that chiLdi:en,

interrogated with these common approaches,

are bei. rig taught. The interLogati. ons are

Learntng expei:tences for children".
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I suggest that that

,

,

LS a picture common to aLl. jurisdictions .
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T couLd riot contemplate, therefore, any other way o^ tryLng

that involves the actualchiLd abuse cases than a process

deployment of children (of suffi. cLent age to give the IT

evidence i. n court) and having them subject to cross-

with them such sera. ousexami. nation. The alternatLves carry

xi. sks o^ i. njusti. ce as to be unacceptable in a free and

i. nfoi:med society. The way i. n which we handled the case

to wh5. ch T have referred provides the most promi. SLng way

forward .
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