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1. INTRODUCTION

The immediate reason for this discussion is the experience,
common to all industrialised countries at least, of the

growing incidence of reported and well publicised child abuse.

The emotions generated by chiid abuse have almost overtaken
rational thought. Individuals and groups, lay and professional,
have.rushed in with ideas ranging from the radical to the
frankly ridicﬁlous and, in this of all fields where mature
discussion is so vital, have tended to turn loud éssertion

and non-communication into an art form. That is the under-
lying reason for my involvement in this discussion. It

seems to me that those of us who have both concerﬁ and some
experiencé in this field must start talking together, if

only the better to understand what each is saying.

We ought to start by making clear from what position and
against what background of knowledge and experience we

advance our arguments and seek to engage in discussion.
L]
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I am 53 years of age, nearly 54, married for nearly 24 years
and with three children whose ages range from 16 to 20 ;'

two girls and a boy. I went to a direct grant public school
about 15 miles out of London and then to Oxford where I

read law. When I came down in 1956, I ran our family business
for a while when my father was ill, worked in a shipping
agency for a while and then taught in a secondary school

in Waltham Abbey on the Essex / Hertfordshire border about



20 miles north-east of London. I taught there for four terms
pefore I returned to my original love and studied for Bar
finals, being called in 1958. I have spent the whole of my
practising life in what are essentially criminal chambers,
but, before I became a total criminal specialist for a period
of about 14 years, starting in 1963, I had a practice which
involved matrimonial and some child care work. Like all
members of the independent practising criminal Bar in England,
I have spent my professional career both prosecuting and
defending, although the prepénderance of my work whilst

Tpasiry Counsel between 1969 and 1979 was prosecuting.

The school I taught in was one in whicﬁ_£he vast majority of
children were of just about average IQ with few above and

a significant number below. The children's ages ranged from
11 - 16, the school was co-educational and the universal
background was working class or artisan, a mixture of near
London light industry and rural. The level of crime within
the community as a whole was pretty low. ‘ The level of crime
amongst the young was rather higher : the level of anti-
social behaviour amongst the young was even higher. Crime

and anti-social behaviour were growing.

The sexual culture was pretty crude but the girls in the
last year were sexually aware and some, not'many, were
already sexually promiscuous. Most of the boys displayed

the usual masculine machismo but very-little performance.

It was a community that bred little ambition, save the



material and by and large showed little perception of long-
term routes to material advancement. It was, in short, a
typical example of the welfare state in operation upon a

largely undereducated and unmotivated population.

My practice at the Bar in matrimonial work was the usual
ragbag of undefended divorces and ancillary provisions work,
of which the most troublesome concerned the dispositions to
be made about custody, care and control of the children of

the marriage.

Initially, my child care work was related to children who

had been processed through the juvenile courts for criminal
behaviour or for being beyond parental control. Particularly
from about 1974/1975, I have had some continuing involvement
with criminal cases arising out of neglect, cruelty, viblence
and the sexual abuse of children. As a Recorder of the

Crown Court since 1977, I have tried cases in which children
have featured as incidental witness, as victims of crime
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and as defendants.

Finally, I should add that I have been involved in law and

procedural reform for at least the last 15 years.

I have gone through that long autobiographical sketch, not
simply because you should know from what background and
ekperience my arguments come, but also because I want to
dispel the idea, prevalent amongst many from other than the

practical legal discipline, that we lawyers know only one

{1y



world and have no real understanding of what happens amongst
real people. Apart from the offensive arrogance of the idea -
and the rather narrow mind which it tends to betray - I am
resistant to discussion with people who use that approach as
an alternative to contemplating the possibility that they

might be wrong and we might have a point worth considering.

I do not present this paper on the basis that what I say is
right. Of course, I think I have a point and of course I
will argue in support of it. But in this field, as in so
many others, those of us who engage in discussion are all
struggling to find the right answer and ought to be expecting

to learn more than ever we can teach.

2. TERMINOLOGY

The subject matter of this paper is not child abuse. It is
"children as witnesses" but, although I will want to look
shortly at that topic generally, my main ¢oncern will be

]

with children as witnesses in abuse cases.

Children are differently defined in different jurisdictions.
To break out of the purely legalistic mould, I propose to
use the following general descriptions :

child ) - from 0 to 15 / 16

young person - from 16 to 21

I can see no particular advantage in attempting a calendar
of offences of abuse of children or young persons but there

are, I believe, a number of features generally common to



our jurisdictions which are worth mentioning now.

By and large, children do not have the capacity in law to
consent to vidence being inflicted upon them, nor do thev
have the capacity to consent to indecency or sexual activity.
However, laws tend to recognise that, at some time before 16,
children are sufficiently knowledgeable and mature to give

a non-legal consent to some éexual activity : as a result,
laws draw a culability-related distinction between offences
committed against those under 14 and offences committed
against those aged between 14 and 16. Save in the area of
homosexual conduct, few jurisdictions categorise as criminal
consenting sexual activity between persons over the age of

16 and of full mental capcity. With regard tc male homo-
sexual behaviour, most jurisdictions which have decriminalised
it for consenting male adults in private, retain a criminal
sanction for homosexual conduct involving young male persons
between 16 and 21. We make a culpability distinct.ion between
consent and non-consent situations. Al}’ﬁurisdictions make
non;consenting sexual activity imposed upon male or female

persons of all ages a serious crime.

Some, probably most jurisdictions, have special rules as
te the status of evidence given by the alleged victims of
sexual crime, whether those victims are male or female.

Further, some jurisdictions have special rules with regaré

to children as witnesses, going to weight and to 2ffact and

some jurisdictions have special rules as to admissibility.



In the UK, we used to have a rule that required corroboration
as a matter of law before a defendant could be convicted on
the evidence of an unsworn child and which precluded another
unsworn child from providing such corroboration. These rules
have disappeared with the passage of the Criminal Justice
Act, 1988, Section 34 of which came into operation with
effect from 12 October 1988. From that date children called
as witnesses but who are not sworn rank as witness like any
other, subject to the ordinary rules as to corroboration etc.

and capable of corroborating each other.

3. THE NATURE AND PURPOSE OF THE CRIMINAL JUSTICE SYSTEM

It would be advantageous, I think to list shortly the
essential different solutions which have been advanced to
the perceived problems of children as witnesses, as a
preliminary to a discussion which I am strongly of the view
must take place about the nature and purp?se of the criminal

P

justice system.

It seems to me that all the solutions advanced to the
L 4

perceived problems can be gathered under the following three

heads :
(1) to remain as we are, making no adjustments or changes;
(2) to modify the system in one of two ways :

(1) to provide a different physical context in
which children can give evidence; or

(11) to devise a different method of obtaining and



Whilst those differences do exist in the legal systems, the
judicial systems in the common law countries are, for

practical purposes, identical.

The other line of development of legal systems applies to

the continental countries, Germany, France etc. and to some

of the newly developing countries, particularly those

which have been subject in the past to French and Iberian
imperial rule. In those systems, law is created essentially
by legislation, there is very little if any judicial inter-
pretation and, even while there are constitutional or
administration-review courts, the extent of judicial inter-

pretation tends to be comparatively limited.

It is the traditional view that their judicial processes are
fundamentally different from those in the common law countries.
We need, however, to be wary of that traditional view,
normally summarised by saying that the civil code countries
run an ingquisitorial (as opposed to our adversarial) system.
Whilst the trappings of distinction are undoubtedly still
there - in the structure and status of the judiciary, the
position of the prosecutor and the advocacy function of i
the defending counsel - anyone who has had any contact with,
for example, French or West German jurisprudents will know
that the civil code judicial systems are making positive

moves away from the inguisitorial mode towards the adver-

sarial mode.

And the reason is very important in our present context.

There is a growing feeling that the ingquisitorial system is

insufficiently protective of individual rights and freedoms



and is cumbersome and probably antipathetic to perceived

justice.

With whatever fine distinctions between us, the Australian
and English systems of criminal trial have the same fund-
amental purpose — to determine whether the prosecution can
prove that its story is true. The trial process is not an
enquiry, nor is it strictly a process designed or intended
to be a free-standing search for the truth. It has a unique
position in the structure for law and order in a free society.
It stands between the investigation and final disposition.
The first is a purely executive act, with the executives
(normally the police) charged with the duty of discovering
the truth and circumscribed by provisions designed both to

limit their powers and to reveal any abuses thereof.

The trial is a judicial process, the starting point of which

is the product of the investigation and in which there 1is

only one ultimately important person, nfmely the defendant.

It is his reputation, his liberty and, in some jurisdictions,
his life which is at stake. The trial process is not con-
cerned with the protection of sé&iety or individuals within
that society - unless they be defendants. The role of
protector rests on three groups of people - the police, N

the judiciary when sentencing and the pris?n service when

dealing with those incarcerated by judicial order.

Wwhilst those involved in the judicial process must be

sympathetic to the strains imposed by it on those who provide



the material on which it works, namely evidence, elevating
their interests even to the level of the interests of the
defendant, let alone to a level surpassing the defendant's,
would be at least a major breach of and probably a destruction

of the purpose for which we have a judicial process.

It is typical of peoples confident in their own freedoms
that they lose sight of the crucial point of those freedoms
and thereby recei&e into their fabric those ideas which
ultimately will corrode them. The margin between freedom
and subjection is always narrow and most narrow in a highly

complex society.

I have to say that I have come increasingly to hold the

view that aé we struggle to maintain the cohesion within

our societies and to fend off outside assaults and threats

on our liberties, we are in danger of stripping ourselves

of the ultimate protections of those liberties. 20th century
history, I would remind you, tends to indicate thét, short

of the use of overwhelming force, the secieties that have
moved from freedom to subjection have been those which have
abandoned the mechanisms which are protective of their

constitutional imperatives.

I believe that the essentials of our criminal judicial
process are part of our constitutional imperatives. And
what are those essentials ? Loosely they are these

(1) that no man's liberty shall be put at risk other

than by public trial;



(2) that public trial requires the deployment of evidence
in the presence of the defendant and circumstances in
which, at “his free behest, it can be tested and

contradicted.

The rest of the trappings of our criminal judicial process
are, I suggest, additional to those essentials and designed

to ensure their constant and consistent application.

4. CHILDREN IN COURT

Children and young persons may appear in a judicial process
(not just criminal) in one of a number of different capacities.

I think that these can be reduced to three for our purposes :

(1) as witnesses to events in which they are not directly
involved;
(2) as witnesses to events in which they are directly

involved; and
(3) as the objects of the process, as ifn custody or care

-

proceedings.

In either of the first two but more probably in the second,

the child or young person may be a party to the proceedings.

I want to look at children as witnesses, for»the moment,

in two different contexts - in the non-criminal and in the
criminal process. I do not intend to use this short review
as a vehicle for discussing how they should be handled but

just to make a few very short observations.



{A) The non-criminal context.

The critical aspects of this concern matrimonial and non-
criminal care proceedings. In my experience they have one
common thread, namely the bias towards treating children
who might have something significant to say as though they

are objects rather than individuals entitled to be heard in

connection with their own disposition.

I do not know whether your custody hearings in matrimonial
cases are similar to ours but the troublesome feature of
ours is that the judiciary tends to work on the basis of
reports from specialist agencies presenting their recommend-
ations and making their own decisions as to the value of
anything said by the childrén and whether to recount any

statements in fact made by the children.

Because this has a similarity with certain aspects of the
third solution to the perceived problems about child

witnesses in abuse cases, it may be of some value if I

describe what happened in one case in which I was involved.

A Greek Cypriot couple came to England shortly
after they were married. The husband shortly

sét up in a delicatessen and grocery business.
He worked long hours and made sufficieﬁt money

for the couple to buy their own home on mortgage.

Ten years later they had two children, a boy



aged 8 and a girl aged 6. They also had a
devastated marriage. First the wife and then
the husband had affairs, each discovered by the
other, the wife had become disinterested in
house-keeping and the husband had started

drinking and gambling.

Each sued for divorce contesting the other's
petition. The judge found for the husband
and against the wife and pronounced a decree

nisi in his favour.

At the custody hearings, the judge again
found against the wife basing his decision
predominantly on the report of the child welfare
officer that she was an unsatisfactory mother,
manipulative of her children and unreliable.
He did not report on the children's wishes
but when two letters were produced from the
children stating that they wished ié remain
with their mother, with whom they héd been
living since the parties had separated, he
asserted and the judge accepted that they
were examples of the mother's manipulation.

He gave the mother fortnightly staying access

for a weekend.

Three months later, the parties were back on

the father's application to have the mother's



access revoked. The children had failed to
return on two occasions after staying access.
The welfare officer's report this time recounted
the children's wishes to stay with their mother,
exhibited certain writings of the children
asserting unkindness by the father, and
castigated all these as further examples of

the mother's manipulation. Asked at least to
see and talk to the children, the judge declined,
saying that they had not to be exposed to the
stresses and emotional tensions which would be
involved and asserting that the child wel fare
officer was specially gualified to consider and

report authoritatively on such matters.

Six months after that, the parties were back
again, this time on the application of the mother
supported by the police. The two children had
run away from father and the son had taken his
sister with him, not to his mother but to the
police. Between them, they had persuaded the
police that the; really were unhappy with father,
that he did not treat them well and that they
wanted to be with mother. This time, the judge
found for the mother after two very bitter days'
hearing. To his credit, this time he had the

children brought to him and apologised to them

for the mistakes he had made, but had no answer



to the boy's guestion, "Why didn't you ask us

what we wanted 2"

The welfare officer never admitted that he had

been wrong and never apologised.

Whilst I unreservedly subscribe to the view that children
should not be exposed in the judicial process in the absence
of necessity, I equally subscribe to the view that in

circumstances of necessity, they should be heard.

(B) The criminal context.

I suppose that it is correct that, in so far as any judicial
process is dramatic or exciting, the criminal process is
most likely to be oneor other or both of those. And I
suppose that it is right also that the criminal process
always has an underlying tension frequently absent ffom

the non-criminal.

4
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Children react to tension even if they do not understand

it. All witnesses do and particularly those whose part
4

in the eveﬁts, which are the subject matter of the trial,
is prominent. If adults, who are victims of crime and are
giving evidence in the presence of those they believe to
be guilty of that crime, are subject to enhanced tension,
so much more will be children who do not have the carapace

of experience and maturity to protect and comfort them.



The formalities of the criminal judicial process have been
developed not least to convey to participants and public

alike that the process is a solemn one and something to be

undertaken in a measured way.

There is an argument that the way in which we dress up in
court is formalism gone mad. I suggest that it would

assist those who prosound this, as well as those to whom it

is propounded, to go to the United States, not to glory in

the excesses of Melvyn Belli, F.Lee Bailey or Heﬁry Greenblatt,
but to loock both at’the extent to which the Federal Judges
impose restrictions on how counsel can behave and at those
commonwealth lawyers who have obtained qualification as
attorﬁeys and how they behave out of our jurisdictions.

It may be that they will not have the same ascerbic view

of our fancy dress as they had previously.

Children left tolthemselves, I suggest and do so on some
actual experience, do not mind the fancy dress and do not
find it either ridiculous or off—puttinﬁ.‘ We have all been
in cases, 1 suppose, when children have been called and we
have taken off our wigs and condescended to the children.
It is very difficult to measure whether that has made any
difference at all. My impression, based partly on comments
by school parties observing such events and partly on a

couple of cases, is that children are gquite capable of

recognising that they are being talked down to and resent 1it.

But the mechanics of formality are less important than the



formality itself. The formality provides a structure within
which all of us can work. Children need structures, not just
as witnesses but in their everyday lives. New structures are
always strange and may be disconcerting but usually are dis-
concerting because either nobody explains them or those
working within them are embarrassed by them or by the presence
of children within them. Any child coming to give evidence,
that is to tell its story, knows that there will be a degree
of formality and, in my experience, given time to accommodate

to it, 1is guite capable of working within it.

5. CHILDREN AS SOURCES OF INFORMATION.

Much of this part of what I want to say draws heavily on an
article by Jenny McEwan in (1988) Crim.L.R. 813, although I
ought to make it clear that the views are my own and they

were formed before her article appeared.

All witnesses are suggestible. Children are more-suggestible
than adults. 'Children do not have orgaﬁi;ed recall.
Chronology becomes confused and attempts to measure time
lapse certainly beyond immediate experience, have little
impact on a child's memory because children ars not truiy con-

cerned with the reference points which adults tend to

construct to aid their own recall.

Children live in a world which is a mixture of fact and
fantasy. Fantasy, indeed, plays a very large part in their
lives and their development. The younger they are, the less

likely are there to be the mental disciplines which even in

adults operate unreliably to distinguish between fact and



fantasy. Their fantasies, however, tend to be reality relategd.
Unlike adults whose fantasies may become wholly surrealistic,
children's fantasies are almost exclusively based upon their
actual experiences, even though those experiences may be
distorted by immature understanding and perception. Thus,

to take just one very simple example but which is very
typical, tell a child a story about good and bad fairies,

the good living the sun and the bad in the dark, and you will
create in the child a fantasy abcut bad things living in

dark places. Change the scenario and locate a child in a
violent environment, the child's fantasies will tend to be

dominated by hostile violent episodes and individuals.

Finally, in this exegisis, the younger a child is, the
more likely is it that an accurate recall will be difficult

to comprehend to the untutored ear.

Jenny McEwan's article provides consicerable research
reference for these propositions, but I suggest that all of
1]

us (particularly parents) can reccgnise their basic validity

even absent the research suppcrt.

Both the research and the common experience information tell

us of two important aspects of children relevant to the

present discussion :

(1) that they have a different kind of difficulty than
that experienced by adults in repcrting events; and

(2) that they face greater difficulty than adults in
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maintaining the purity of their own recollections.

I would add a third to these, namely, that children's
observations are far more idiosyncratic than adults.

Lacking the shared experience and structures of maturity,
that which is important to a child may be, and frequently is,
wholly different from that which would be important to an
adult in like circumstances. Whereas you and I might notice
that an individual had a dirty unshaven face, a qhild might
notice only that he had bushy eyebrows. We are accustomed
to assessing the quality of the people we see by the way in
which they present themselves : we do so because social
experience has given us a series of references for our
assessment of people. In a child, it is much more likely
that he or she will notice something important to him or

her because of that moment's concern. It might not be bushy
eyebrows but dirty nails, because mummy has been going on

about keeping nails clean.

Whilst children are guite capable of tefling their version
of the truth, the critical factor is that they should be
allowed to do so and that they should not be circumscribed
or contained either by the pre-existing perxception of the
facts by the interviewer or by the interviewer's untimely
surrender to the adult's need to impose order on disordefed

material.

Those responsible for interviewing children, one must
presume, have been properly trained in these truths. The

presumption may more be wishful thinking than hard reality.
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Moreover, as a criminal lawyer necessarily concerned with
the forensic process, before I would be prepared to accept
that presumption and fact are as ong, I would want to see
the training process and have a hand in it. Not that I
assert that all barristers have themselves acquired the
pasic information and have considered what techniques are
properly needed to progress it : some have; and the overall
anxiety must be, at the least, to ensure that both technique
teachers and technique students are aware of the context

in which the product of interview must be deployed finally.

I am bound to say that little which I have heard, read or
seen persuades me that most police andsocial workers have

truly considered these realities.

6. SHOULD CHILDREN BE WITNESSES AT ALL ?

This question contains such vagueness as to be almost
unanswerable. Jenny McEwan concludes in her article that
"serious risk could attach to the admission of
~evidencebfrom children below the ages of seven

or eight, although the degree of that risk
varies according to the nature of the infor-
mation sought”

(p. 818, ibid).

I ajree with her on admissibility. Granted that all vitnesses,

adults and children, are vulnerable to inaccurate recoll-
ection and suggestibility, it would be appropriate to draw

the line at some perceived "serious risk" point.



Granted that all limits in such circumstances are bound to
have 1nconsistent consequences, the gquestion is whether a
line should be drawn or a well structured system snhould
follow the Scottish Law Commission's proposal of providing
for idiosyncratic distinctions according to some test of
“competence", bearing in mind that the Commission advised

a presumption of competence.
L 4

That is a problem that &rises at one end of the age range
and, before I make my own suggestion as to solution, I ought
just to say that there is no real problem at the other. If,
for example, children mey be found to have criminal respon-
sibility at some age between 10 and 14, according to the
particular jurisdiction, thers can be no reason in principle

why they shculd not be availible as witnesses by that age.

We are talking, therefore, about whether there should be
some kind of minimum age limit for witnesses - and, I
suppose, whether it should be subject to variation depencant

on the matter to which the child is cailea to depose.

I find it very difficult ¢ accept the idea ot a hard and
fast rule, sulkject to the basic rule that a child must e
able to converse. I believe that the choice whether or not
to call a child as a witress must be for the parties to
de*ermine, but in accordance with certain guidelines,
amongst which I would include necessity and damage to the
child's health. Some would argue, as the Scottish Law

Commission have argued, for a judicial test or for some



judicial supervision of the relevént party's choice. To an
extent, the English jurisdictidn has that in respect of
children under 14 in committal proceedings : the presumption
is against calling such witnesses at that stage in cases of
the kind with which we are principally concerned (see

Section 33, Criminal Justice Act, 1988) .

I acknowledge the existence of the argument that, in these
kinds of cases, children, particularly young children,
should not be called at all and that their evidence should
be presented in some other way designed to protect them
from the trauma of being witnesses and available to cross-

examination. The two most persistently advanced alternatives

are 3

(1) the Israeli system of using a court appointed "child
interviewer" the product of whose interview as
reported by him aré received as the evidence of the
child; and

(2) the widely canvassed substitute for evidence of a

P

videotaped interview by a specially trained interviewer.
In truth, of course, there is little to choose between the
two save that :
(a) the Israeli system involves court appointment of the
interviewer, the decision by the interviewer whether
the child should attend court to give evidence as a
witness and a provision, in those instances in which
the interviewer decides against attendanpe, for

reinterview for the purpose of putting supplementaries



or challenging questions, but again at the discretion
of the interviewer; and

(b) whilst Professor Granville Williams and the Scottish
Law Commission both seem to favour the videotape route,
neither has grappled satisfactorily with the problems
of control or challenge, nor have either of them truly
addressed the inroads which such a system would make
on the fundamental principles of any fair system of

justice in a free society.

The Scottish solution, of having the accused and his lawyers
present, but unseen and unheard by the child in the course of
the interview, poses more problems than it solves. I mention
two of them merely as illustrations :
(1) Where is the judicial control over propriety ?
Is it contemplated that the videotaped interview is
to be presented, warts and all without editing to
accommodate the impact of the ordinary rules of
evidence and, if not, what is to be‘'done with a taped
interview so chopped up as to be incomprehensible ?
and _
(2) How can the accused or his lawyers be expected to
formulate sensible cross-examination questions, let
alone insist on their being asked in a properly testing

way, absent the whole of the prosecution's case

being available to them ?

But, in any event, if we are to remain true to our principles,
the substitution of any other vehicle for contested evidence

than a witness present to be cross-examined in the sight



and hearing of the jury and the defendant has to be

unacceptable.

It will be understood, therefore, that I believe that,
where their evidence is necessary to a criminal prosecution
which is properly brought, the Crown must call the child
or abandon the content of the child's evidence. A

' defendant would be in like position.

So far as non-criminal ﬁatters are concerned, I Qould
maintain precisely the. same principle but would add to what
is the current English situation in, for example, custody
proceedings in matrimonial cases, that the courts should

be mofe ready to receive the evidence of the children whose
welfare is under consideration than they appear to be at the

moment.

7. THE PHYSICAL ENVIRONMENT FOR CHILD WITNESSES.

4
4

Since experience and learning both tell us that children
face particularly acute stress problems in giving evidence
in cases.in which they or their families are directly
involved, I can see no reason why not and every reason why

we should adapt our procedures to alleviate those stresses.

All sorts of ideas have been canvassed and one, certainly
so far as the U.K. Parliament is concerned, seems to hold
the high ground. By virtue of Section 32, Criminal Justice

Act, 1988, a child under 14 may give evidence through a



television link whenever such a child is called as a witness
in cases involving offences of violence against the person,
cruelty to a child under 16, sexual offences against children

and the procurement of, attempts to commit, conspiracy to

commit ahd the aiding and abetting of such offences.

The concept is that the child should be in a room separate
from the court room, able to hear and see the court room
interlocutor, counsel or judge as the case may be, on a
television monitor.: In court, the judge, counsel, jury and
de fendant would have monitors which would show either both
interlocutor and witness or just witness. The argument is
that such a process will reduce the stress on the child
witness, enable him or her to give evidence more freely

and still retain the essentials of a proper criminal trial.

We have had some trials of this system, as a result of which
the criminal Bar has expressed a good deal of concern about

it, as much if not more about the practicalities than about

the principle. It is clear, from the péésage of.the Act

that such concern impressed neither government nor Parliament -
although it may be that at the material time we did not have

a tried and tested alternative to put in place of the TV

link.

One Crown Court (Guildford, Surrey) was set up as a pilot for
the procedure and I have been able to bring out some slides

showing the arrangements.

Slides 1 - 5 (Channel)



One of the concerns which the criminal Bar expresséd was
that this system involves the disadvantage that it inhibits
direct communication between counsel and the witness.
Anyone who has studied the techniques of advocacy knows

that almost the most difficult skill is that of examination

in chief. It may not be necessary to make a witness like

\‘/’_“
the examining counsel, but it is necessary that the witness

should respect and trust him. Different counsel will go
about this exercise in different ways (supposing they think
about it) but, variations in methods apart, all will be
aiming at the same situation, that the witnesses are talking
to them as individuals, almost as a conversation and not-
withstanding that all must hear and that it is a highly
structured conversation. The best counsel are to be seen
examining without reference to the papers available to them

and manifestly giving the witnesses undivided attention.

We feel that the television link diminishes if not destroys
that personal communication - and a number of us have a good

deal of television experience upon whiclf we have based part

of our opposition.

The cross-examiner's task and relationship with the witness
is different from the examiner. For a start, he is or he
will be perceived to be hostile. He is normally on a
destructive as opposed to a constructive exercise and he
eventually may have to accuse the witness of deliberately
falsifying evidence or worse. However, the good cross-
examiner avoids the mistake of confusing cross-examination

with examining crossly and the bad ones ought to be stopped

in their tracks by the judge. Cross-examining counsel need



the direct contact with the witnesses and they certainly
need to aéquire the witnesses' respect. Again, the TV link
inhibits the necessary relationship, tends to blunt the

edge of cross-examination and potentially prolongs it.

We do not know what effect all this will have on the jury.
In so far as I have been able to gather lay opinion - and I
do not claim to have done it on a very wide scale - 1 have
found a degree of puzzlement as to why we should be going

through these convolutions.

What about the impact on the child ? After all, the only
justification for this or any other departure from the
ordinary way in which evidence is given is that the TV link
makes it easier for the child to give evidence. Again, we
do-not have sufficient information to make a final judgment.

Opinions received so far are anecdotal and not consistent.

David Cocks Q.C., the present chairman of the C.B.A.,
together with a number of others, tried-an experiment with
the system. The general opinion was unfavourable when the
system was looked at from the child's point of view.

Apart from the artificiality of the situation, they reported
that the equipment and, more particularly, the images
presented to the witness were threatening. Faces tended to
loom out of the monitor, voices were loud and tended to be
distorted in their impact on the witness and there was a

constant feeling that more was going on than the witness



could see : the latter pecame, for some at any rate, a worse
threat than anything else because what was threatening was

actually unknown and had to be imagined.

In addition to that and the dominant impression for some,
the equipment tended to create a feeling of being trapped.

Anyone who has done any television interviews will immediately

recognise that feeling.

I said that one of the reasons why our objections to this
system may not have found favour was that we did not have

something proved to put in its place.

Now, we do have a well tried and proved alternative.

Last year, I had to prosecute a ring of paedophiles. Their
victims were largely but not wholly young boys, aged
anything from 12 - 15. They went after some girls of similar
age but generally either made feeble attempts at sexual
abuse, exposure and the such like, or passed the girls on

to those more heterosexually inclined. ”The boys they went
after were a mixed bag. Some were virgins, some were
already corrupted. They targeted public housing estates,
railway stations and special residential schools. They were
so persistent that they managed to turn some of the corrupted
into corrupters. The homosexual activity covered what

might be called the normal and extended into the disgusting
and vile. Their activities, as covered in the indictment,
lasted from 1982 to 1987. At the time of trial, our

youngest witnesses were 14 and the oldest was about 23 or 24.



Some of the boys had strong feelings of affection for at
least one of the defendants, all of them were extremely
embarrassed by the idea of giving evidence, the parents or
social workders responsible for the witnesses were at the
least reluctant to have their sons and charges giving
evidence, and most of the witnesses expressed a fear of one
of the defendants and a deep reluctance to give evidence

in circumstances in which they would be eyeball to efeball

with any of the defendants.

Building on some very limited experience in one or two recent
rape cases, we proposed to have the witnesses screened in
court so that they would be directly visible to all save

the défendants who, however, would be able to see the

witnesses through a video link.

This procedure was adoptéd in the committal proceedings

and, after a lot of argument, the judge agreed to it in
principle for the trial, reserving indivi?ual decisions
pending actual application supported byaevidence. Every one
of the abused witnesses, who asked to be screengd and whose
request could be shown by supporting evidence to bé genuine,
was screened. On one occasion however, the judge did not
agree initially and the witness started in the usual witness
box. However, he soon became ill at ease, deepiy embarrassed
about what he was being asked to say and finally dried
studiously looking away from the defendants. He was then
allowed to go behind the screen when he renewed his evidence

and largely came up to proof.

Show the court layout : OHP slide
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During the argument, the defence had made a areat point
about prejudice. This had been overruled in principle upon
the basis that the jury would be told that the procedure

was being adopted to make it easier for the witnesses to
give the accounts they claimed to be the truth, wnhilst at
the same time allowing defending counsel the opportunity

to cross-examine and the jury to see and judge the witnesses.
I pointed out at that stage that if prejudice was a real
concern, having a requesting witness refused the screen,
break down in the witness box, go back behind the screen

and then give the evidence in full would be a major prejudice
I invited the defence to consider the wisdom of objecting

to a request. The consequence I have already described.

The slides give different views of the court as it really was
Show slides
| 1. Witness box
2. Witness box
3. From the jury -
4, From the dock

Describe what happened.

Lest anycne should think that the system made the defence
task impossible, I should tell you that cross-examination
effectively destroyed two of the witnesses on the basis

that they had made up their evidence wholly or substantially
this was shown by the jury's verdicts in respect of the
counts based oh their evidence. Interestingly, there has

been a second part to this case involving a separate ring
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the second part has been prosecuted by my junior. There
are different victims, different defendants and different
counsel. By the time I left England, the case had not
concluded but my junior reported to me that defence counsel
in that case had been able to destroy the evidence of at

least one of the alleged victims on the same basis.

8. HANDLING CHILD WITNESSES.
That case taught or reinforced a number of important lessons.

The first was that my point about the importance of

formality was amply borne out. The police had reported that
three of the boys were very tense and that one of them was
liable to charge out of court if put under great stress and
that the only way of coping with him was to have someone

run with him until he calmed down. We kept a careful eye

on the demeanour of that witness in particular and with the
use of judicial adjournments managed to;avoid any outbursts.
They were not so successful with one boy in the second trial.
Moreover, by giving each of the children a chance to see

the &ourt room before he or she was called, and then settling
them in by asking some easy personal guestions, we had
virtually no problems about getting them to talk about the
majority at any rate of what appeared in their statements.

It was quite clear to all of us that the formalities,

which included our dress and basic good manners, helped
rather than hindered them. Not only was that a matter of

observation, the father of one of them said as much to me

and the police reported that none of the children had felt
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“other than comfortable with us.

The second crucial lesson was that non-leading questions

were more productive than leading gquestions, both for

prosecution and for the defence, at least for the latter
when cross-examining counsel were seeking information rather
than attacking. I ought to emphasise that by non-leading

I am not talking of the technicalities of the rules of
examination in chief. What I mean is that, having got the

witness to say, for example, that he knew "Alan" (one of the

55

defendants) the line of evidence thereafter had been dictated

by the witness. Neither my junior nor I would try to control

it or to impose order upon it (subject to stopping what was
obviously going to be inadmissible) until it was clear that
the witness had exhausted his recollection of that partic-

ular event.

The third crucial lesson was that, at any rate for the
younger witnesses (but also for some of the older ones)

there were certain no go areas which it was impossible to

open up and probably CouURmter-productive to try. They - -
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almost all involved active participation by the particular
witness in sexual activity which was acutely embarrassing

to him. Some of these areas could be predicted because the
conduct involved was parficularly degrading : others were
guite surprising and I came to the conclusion might have as
much to do with the length of time in the witness box as
anything else. I know that the defence found the same
problem and experienced one other, familiar I suppose to all

cross-examiners but a real difficulty consequent upon their



clients' defences in this case : however gently ;t was put,
suggestions that the boys had got their experiences elsewhere
and had transposed them to the defendants were liable to be
met with evident outrage and some devastating pieces of

personal information about the dfendant involved.

A number of the witnesses gave evidence for two or three

days each. I was very exercised as to the effect upon them
of the strain of such exposure. It was quite clear that they
got tired and the periods of concentration became shorter and
shorter. Further, the confusion which already existed,
either because of the passage of time or because there had
been so many similar incidents, or both, became more marked.
However, it was equally clear that the jury were not affected
by confusion in those circumstances and defence counsel went
to great lengths to limit the number of occasions "upon

which it occurred.

Finally about this case I should say that the general
attitude of parents and social workers was that our system
worked, that the strain on the children was much less than
they had anticipated and that there were no immediately
obvious indications that the children had been further

harmed by being called to give evidence.

9. CONCLUSIONS

A guote from Zaragoza's 1987 paper on "Memory, suggestibility

and eyewitness testimony in children and adults", referred
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to in "Accusations of Child Sexual Abuse”" by Wakefield and
Underwager (published in the United States in 1988) sets
the scene, I suggest for the whole of this discussion when
considered from the forensic standpoint :
"The legal system has long suspected that
children's testimony is easily modified by mis-
leading suggestions. Recent studies of misinfor-
mation effects .... have amply demonstrated that
adult testimony is also dramatically influenced
by misleading suggestions.. .... These misiﬁformation
phenomena are robust and highly reliable; they
have been shown to occur across a wide variety
of stimulus events, different types of misleading
;information, and different methods for presenting

the new information."

The first chapter of Wakefield's and Underwager's book is
entitled "Interrogation as a Learning Process". I quote

the Conclusion (at page 47) :

1
e

"There is a nationwide structure (in the USA) which
produces a common pattern of behaviour by adults
with responsibility for dealing with child

sexual abuse. The reality is that children,
interrogated with these common approaches,

are being taught. The intérrogations are

learning experiences for children".

I suggest that that is a picture common to all jurisdictions.



I could not contemplate, therefore, any other way oi trying
child abuse cases than a process that involves the actual
deployment of children (of sufficient age to give their
evidence in court) and having them subject to cross-
examination. The alternatives carry with them such serious

risks of injustice as to be unacceptable in a free and
informed society. The way in which we handled the case

to which I have referred provides the most promising way

forward.
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