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As T arr. aL, :eady behind the deadl. ine these notes ^or ai. scussi. on

are done on the run. T deal. onLy Avi. th the 1:0pi. c of chi. I. a

abuse wi. th an emphasi. s on chi. I. a sexua, . abuse.

^

^

The need for Disci. line

:Ln these notes T di. sti. rigui. sh between reform of the CTi. ini. nal.

Law general. I. y (fundamental reform) and reform i. n a more

narrow sense meantng alteratton, restoration or extensi. on

of existi. rig Law (cosineti. c reform).

23rd, 1989
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LittLe need be said about the existence of a reaJ. Tobi. em

Nor is there any Lack of endeavour i. n attempts bei. rig

made to resoLve the i. ssues. T believe T wouLd be safe in

assruni. rig del. egates attending Semi. na, : 1.1-3 are wei. I. aware of

the prob, _ems involved.^
ip\

area.

^

,^

^
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T start wi. th the proposi. ti. on 'that cosineti. c reform has

lacked atsci. PI. i. ne due to inadequate deftni. ti. on and poor

^

"science"

^

made uate Defi. niti. on

.^

A conveni. ent starting point Ites i. n the two words "chi. I. d"

and "abuse " .
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Live i. n the WOELd and your point 'Dependi. rig on where you
- 8 months and"chi. I. d" may be anywhere betweenof vi. .ew, a

characteri. sti. CSEven putting aside i. ridi. vi. duaL1.8 years .

or mental. I. y ai. sabi. ed) it i. s obvi. ousl. y(e. g. the deaf, bl. i. rid
either Law or ,=ul. es ofTi. di. CUI. ous to attempt to Compose

w, .thout relating both to the age ofevidence and procedure

(S. A. ) the Legi. SLati. ve reformersthe "chi. I, d". Tn my State

chi. s issue aria T suspect they are not a, .one'tend to 5.9no, :e

^
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The CT'i. minal. Law has no rea, . ai. ffi. CUI. ty coptng wi. p yL a'ffi. CUI. t coptng wi. th physi. cal.

of deftni. rig a CT5. me, but what aboutabuse i. n the sense

Assruni. rig chi. I, d, :enpsychoLog5. cal. and eruoti. onal. abuse
over andhave JCLghts and parents have responsi. bi. 1.5. ti. es

can the CTi. ini. nal. Law remainabove the essential. I. y physi. cal,

from tackLi. rig the probl. em of parental. neg ecaLoof

that withi. n three or four hundredT venture to suggest

al. l. ow chil. d, :en to starve bothadin5_ni. st, :attons whichyears

aria emoti. on al. I. y WILL be bel. d to account.physical_I. y

shoul. d make a sinal. I. start by attempti. rig toPerhaps we

what "abuse" means.define prec, .sei. y

ProbLems of aefi. ni. t. ion are set against a coinp ex j ,:'
i. n those cases i. nvol. vi. rig anbackground, particul. airl. y

Tn Australia the saneall. egati. on of chi. I, d sexual. abuse.

si. tuati. on can be deal. t. wi. th ei. ther i. n the CTi. minafactuaL

the Chi. Idren's Court of theCourt, the Fani. I. y Court,

the whole Lot).Court (and sometimes i. nMagi. strates

whi. 1st the rul. es ofStandards of proof vary enormousl. y
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evidence and procedure range from the stri. cf:. to the

we have reached the stage where it i's almostnon-exi. stent.

i. inposs^. bl. e not to be "t=onvi. .cted" i. n the Earni. I. y Court and,
i. n the vi. ew of many earnest peopl. e, i. inpossi. .bl. e to be

convi. cted in the C, :i. minal. Courts. Tt is also obvious

of the chi. I. a" and thethat the "par^nount ,. rite, :ests

tradi. ti. onal. xi. ghts accorded to an accused are 5. n direct

confl. ^. ct. wi. th the ^^it5.1. y bei. rig the meat in the sandwich.
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A factor cont, :i. .buti. rig to the itI, =si. ai. cti. onal. . mess i. s the

fat. Lure of the van. ous Courts to define and understand

'I'hi. s i. s evident i. n the CT'tintna, . ju, :i, sdi. cti. onthei. r own To I. e.

where a "therapeuti. c" el. ement has been i. njected i. nto both

the invest5.9ati. ve and tr:. aL process (i. ncl. .udi. rig sentenc5. rig)

aria more so in the Fan5. I. y Court where custody and access

are decided not so much on the facts as they aredisputes

on the SOCi. aJ. perceptions o^ judges Lawyer's and assorted

expert, s .
^

JP\
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N. B. (:E shoul. a expl. am why T used the e^:pressi. on "i. inpossi. bl. e

not to be 'convicted' i. n the PantJ. y Court

^

Tn re 1.1. a judge of the Fani. I. y Court of AUSti:a, .i. a

decided, i. n a case where there had been an aJ. }egati. on

of chi. I. d sexual. abuse, that aLt. bough the aLl. egat. i. on

was riot proved, he had a lingering doubt and therefore
should be deniedal. I. access, even supervised access,

the father. The FULL Court of the Fani. I. y Court, by

majori. ty, upheld the deci. s5. on. The Chie^ Justi. ce
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of the Earni. I. y Court, in a intriori. ty judgement, said

the a:'i. sk shou, .d be quanti. fi. ed. The Hi. gh Court of

AUStral. i. a upheld the majori. ty decision. They said

the tri. al. judge ai. d not real. I. y mean "I. i. rigeri. rig doubt

He meant "unacceptabl. e ,:i. sk" according to the Hi. gh

Court. The fact i's the tri. aJ. judge ai. d use the

words ",. trige:ring doubt" and i. n my vi. ew i. t was unheJ. pfuL

for the 11i. gh Court to not onI. y avoi. d the i. ssue but

i. nst. ead to supply us wi. th a vague and unhe, .pful. .

deft. niti. on on an issue whi. ch they themselves sai. d

was incapabJ. e of deftni. t5. on. )
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Poor " s ci. ence" :

The law i. n general and the CT'tini. na, .. Law i. n particuLar has

Long been bel. d to ransom by so-call. ed expert evidence. ICn

no branch of the Law has the prob, .em been more acute than

in the area Of chi. I, d abuse.

Take, for exampJ. e, the reasons advanced by one so-cal. Led

as his basis for condemni. rig a husbandexpert

^

.

^

,I Most sexual offenders deny the offence in South

AUSt, :aLi. a .

Mr. X. has had a very close i. e. .ationsh, .p with his

daughter which was supported by h5. s wife.

Mr. X. hoLds strong discri. ini. natozy attitudes to

women, putti. rig them down and ri. ai. cult. rig them.

Mr. X. ' s use of denial. and responsi. bi. ,.. i. ty for the

sexual. abuse. He has also demonstrated i. rrespons-

i. bi. .1.5. ty in the marriage, fi. nanci. al. matters and

2.

^

3.

4.
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being a ful. I partici. pant in fani. Iy life.

Mr. X. 's response to t. hi. s eval. uati. on was Have
describe whatpassed the test' rather than just

has happened. This suggests that he saw the

intervi. ew as a test to convi. rice me of hi. s i. rinocence.

He's aLinost. sayi. rig, di. d T gi. ve you the ,:i. ght answers.

SLeepi. rig i. n the same bed as hi. s daughter on access

weekends does not acknowledge that there needs to

and emoti. onal. boundaries between parentsbe physi. cal.

and chi. Jaren, part5. CUI. arl. y ferna, _e chi. I, dzen
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This i. s probab, .y the worst T have heard

no means an i. SOLated exampl. e.

^

^

The Chie^ Justice of the Fan5. I. y Court of Australia has been

that one o^ the causes for burgeoni. rigquoted as saying

sexual. abuse cases i. s the Lack o^ an agreed methodology for

for thatvalidat5. rig such cases. T agree, aria the reason

lack Lies in the fact that there i. s as yet no branch of

special. i. zed ticai. ni. rig based on an app:cop^'Late Lesea, :c
whi. ch would enti. t, .e anyone to claim the capaci. typrogranvne

to draw the sort of in^ex'ences 'of the type set out pve.
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Cosmetic Reform:

^

or read but i. t ,. s by

Thi. s conference i. s concerned with "investigating CT'i. me and

ci. ti. zens ' rights "apprehend5. rig suspects; police powers and

of child abuse the CTi. winal. Law has suddenlyTn the area

been confronted wi. th a situati. on which has confounded i. t.

. . .
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.

.
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defined the cri. me, Let aloneWe have not yet adequateI. y

found a sati. sfacto, :y techni. qIle for i. nvesti. gati. rig t .
andTf the faintLy, and i. ts t=omponent parts, paren s

be adequately protected, the Law, andchi. I. dzen are to

the Ori. ini. na, . Law, i. s gotng to have to adapt.i. n parti. CUI. aZ

^

^

^
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w}15. ch the law tvi. Ll. have to adapt i. nT bel. i. eve the way in

o^ the questi. onsthi. s area is of critical. i. inport^Ice to one

"How can the c, ci. ini. nal. Law beT was i. nvi. tea to address

i. t i. s worth rioting the?" Tn passi. rig,reformed general. I. y

the tradi. ti. .onal.Criminal. Law has al. ways had t, :oubl. e wi. thi. n
domesti. c vi. o1. ence , i. ricest)fall^J. y (e .g. rape J. n inari:'Lage;

wi. th what T would desc, :i. be as the erodedlet al. one copLng

family.

.^

^.
-A

it i, sBefore deal. i. rig wi. th fundamental. reform however,

to note the di. ffi. culty occasioned by the currentnecessary

experi. meritati. .on masquaradi. rig as reform.

A father i. sTake a standard child sexual. abuse caser

i. n hi. s four year oldall. eged. to have placed hi. s finger
with use of

from mother andforenstc dolls after prior i. riterrogati. on

There i, s disputed physi. cal. evidence ofgrandmother.

penetration. Rape Cri. SIS Centre, Department o onmuni. y
Wei. fare, POLLce, Lawyer's and a bevy o^ experts ecome

i. nvoLved. Father vehementI. y denies a, .legations an

vi. ridi. cti. ve wife aided and abetted by Women sblames a

-~

^

^

daughter's vagina. Daughter descri. bes act
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SheI. ter workers, Pol. i. ce Lay i. nformati. .on but no case to

answer found at conuni. ttal. . D. C. W. brings proceedings

for care and control. :. n Chi. I. d, cen's Court as a tacti. cal.

Pantl. y Court eventual. I. y denies father access onmove.

the basis of a I. i. rigeri. rig doubt. - The POLLti. ci. ans set up

a task force and everybody el. se heads off for another
^

^

^
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sellLLn a3r.

.^

.

There then fol. lows endl. ess chatter about spec, .al. ,. sea

traini. rig for pol. i. ce and prosecutors, video tapi. rig of

i. rite, =vi. ews, cori:oborati. on, vi. cti. in' s in. ghts , expert evi. dence

and so on. About the on, .y chi. rig everybody agrees on is

that the process of the Law has probably done more harm

than good to the ^^ni. I. y i. nvoLved.

^

^

My concl. usion i, s that

reform is produci. rig more

I, .'~\

^

Fundamental. Reform=

^

Before we start tai. king about the reform of the CLI. ini. nal.

La\; general. ,. y, ought we riot first of al. I. to cl. airi. fy what

it i, s we Legui. re of our CLImi. nal Law ?

T do not think the tradi. ti. ona, . answers given to this

questi. on are parti. CUI. airl. y bel. pfUl. or zel. evant, unless We

perceive the Criminal. Law to be a necessary evil. divorced

from the mai. nst, :earn and oblivious to social. reality.

Do we cont. i. nue to solemnly put someone on trial. for chil. d

abuse, reach a verdict and then wa, .k away from the mess ?

the curren cLi. mate cosmeticgLven

probl. ems than it reso, .ves.

^

^



.

.

^

^

^

Or should we riot have the burntJ. i. ty to sit down with

faintly lawyer's aria invite them to help us develop a
CTi. minaL Law whi. ch wi. 1.1. inspire in those wh come i. nto

contact wi. th i. t a I. i. ttJ. e more confidence than the deci. siCns
of our courts are presently accorded ?

^ Tt i, s at this potnt T i. nvi. te ou t I. k si. gni. fi. cance

of the i. ncl. us ion of this topic at this conference, and

its all. ocati. on to a day devoted t t}I po, .i. ce and the

community and a discussion as to the dichotomy between pub, .Ic

order and private rights. Tt i. s a topic that couJ. d fit just
as east3. y into the second day "Pol. i. ce Tnvesti. gati. on

Triterrogati. on and the 1:1ght to si. I. ence" (e. g. shoul. a the
right to SLl. ence be maintained when the al. Leged vi. cti. in ,. S

the child of the accused), or the thi. rd day "Stop Search
Sei. zure and Survei. Ll. ance" (e. g. how do you enforce survei. Llance

the family home).

I"'~\
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Z. n

the

^

T suspect the topi. c owes its aJ. 1.0Cati. On to these facts ;

the poJ. ice don't know what to do; the conununi. ty i, s confused;
if child abuse is as prevalent as some would have us belteve
public order shoul. d certainly prevai. I. over private rights

and to a growing perception that th C
providing the protection to chi. 161: en that it shouJ. a.

^

^

So, in chi. s setti. rig T i. nvi. te di. s cussi. on as to what it is

we require of the Grimi. nal Law. Tf we are prepared to

rampl. e on the presumption of innoc

Ln
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public corrup^. ion, should we not al. so b prepared to

trample on i. t in the fight agai. nst. PI:'i. vate corruption ?

^

My opi. .ni. on is that we have

we shifted away from this

due consideration of the

^

^
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My beltef i, s that we have come to a red alert. Tt i. s ti. me

to stop and to look carefully where we a goz. rig .

Should the CT. i. mina, . Law be i. nvol. ved the faintJ. y at all. ?

Does the answer lie in the deveJ. o me t f a true Pant. I. y
Law which directs i. t. s attention to the ri. ghts and respon-

SLbi. Liti. es of parents to their chil. diren rather than to

their own matri. moni. al.
^

...

got into this trouble because

pararnoorit pri. nci. pie wi. thout

consequences .

^

.-

The CTi. ini. nal justi. ce system took a Long ti. me to adjust to
the view that the victim i, s enti. tl. ed to due process as wei. I.

as the accused. T think it J. s now recognized that the

substantive Law and the rul. es of evi. dence and procedure

are but part of a whol. e "system" The 61. -ffi. culty i, s that

every aspect of the system is dependent the key

pi:'i. nci. PIe , the presumption of I. rinocence , and that pi:inclDl. e

a. s causLng some J. nconveni. ence. That parti. CUIarl. y
evident as we develop the rights, CIVIL and otherwise , of

v5. cti. ms of crime. Tt seems to me this Law is developing
around an assumption of guilt, it i, s indeed inherent i. n
the word "victim". Tn dealing with child abuse and

domestic vi. o1ence the CLVi. I courts have all. but totalI. y

.,^\

causes

^
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Faced with chi. s growingabandoned the presumpti. on.

i. inpati. ence by the fail. ure of the cri. ini. naL justi. ce system
chi. I. diren (and wives) CTi. minal. Lawyers are facingto protect

a huge ai. lemma.

:Lf we stick to our pri. nci. PI. es we might i. n ourse ves

the rest of the coinmuni. ty as at best irrelevantregarded by

at worst the enemy of the family. I:f we abandonto or

as we know it COILapses.the CTi. ini. naL justice systempi:'in CLPl. e

,^.

^~

^
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^

most careful. ariathe i, ssue requires aT hope you agree

a, .ms of chi. sai. sci. PI. ined approach. T appreci. ated t e
ori. entated than practical.SOCi. et. y are more phil. OSophi. cal. I. y
week WILL assist to clarifybut T trust our di. scussi. ons chi. s

the di. recti. on of our future endeavour.

^
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^

^

^

^

^
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