"BURDEN THE GAOL'

K.V. Borick

A brief discussion on R. v. Bird - 56 NTR 17.
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I assume the circumstances of the case, the "ynusual' course

adopted by ‘Nader J. and the judgement of the Court of Criminal

Appeal are well known to most people present.

The judgement of the Court of Criminal Appeal was predictable

and I am confident Bird would have met the same fate in any

Court ofr Criminal Appeal .sitting in this country. Bird's

biggest misfortune was running into Nader J. in a somewhat
belligerent mood thereby giving him a false sense of hope.

Nevertheless it was in my view a brave judicial step and not

entirely out of accord with current thinking on the perceived

value of long prison sentences as an effective deterrent to this

type of criminal behaviour.

Of the thirty individuals referred to in the schedule to the

judgement of the Court ofr Criminal Appeal, (and including Bird)

twenty five were of previous good character. This ratio cer-

tainly accords with my experience in this type of case. I
would also expect most of the cases involved what I will call
the "treadmill" factor. In other words a first movement into

criminal activity appears to be a common factor leading towards

large scale defalcation. This is hardly surprising since the

individual knows his good character is ruined whether he be found

out on the first day or the last day. It is also a fact that

the Birds of this world will continue to surface with the same



monotonous regularity as the schedule shows they have surfaced

in the past.

whether long prison sentences actually have succeeded in
deterring others 1is entirely problematical. when you look at
the type of people who cpmmit this type of offence and take
into account the treadmill factor it is, in my view, doubtful
that the certainty of a long sentence plays any part at all in
the initial critical phase. It certainly would play no part,
for example, at the half-way mark. The damage has aiready been

done and desperation holds sway.

The judgement of the Court of Criminal Appeal placed a great deal
of emphasis on the community's perception of criminal justice.
They thought there would be an undermining of public confidence
in the administration of justice by the courts if Nader J.'s
sentence were allowed to stand. From the punitive point of view
that may have some validity but I seriously question that
proposition in so far as the deterrent aspect 1is concerned.

In my opinion the public are being seriously misled if they

think giving Bird ten years in gaol is likely to stop others

either from beginning or continuing to engage in similar conduct.

In fact I would suggest the larger the promised sentence the

more desperate the individual will become and the more he will

continue to take.

In essence 1 agree with Nader J.'s three basic premises
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(a) There is no evidence to support the proposition that
heavy sentences deter criminals.

(b) Life in Australian prisons is degrading, demoralizing
and expensive.

(c) There is a significant disparity between sentences
imposed for offences against property and those imposed

where irreparable harm to a human being is done.

1 wish to refer to one other factor which in my experience 1is
common to many of these cases. It is consistent with the type
of offending that people close to the individual (either family
friend, business acquaintance or bookmaker) are almost always
aware or at least should have been aware something was badly

wrong before the crime is actually discovered.

The sentencing facts in Bird's case illustrate the point. As
the Court of Criminal Appeal observed it is "hardly credible"
that the bank officers were unaware of suspicious circumstances.
Apparently the internal audit system at thf Commission was
vwineffectual™. Should that fact not have been obvious to the
external auditors ? In a relatively small community like Alice
Springs how is it that the oéérators of the Casino and the TAB
permitted a clerk on $22,000 a year to operate as a "high roller"”
without some inquiry ? What about his brother and his friends -

is it conceivable they were unaware of his huge gambling losses

in 1986 ($303,000.00) ?

In every case of this sort I have been involved with a similar

pattern has emerged. With hindsight the pattern emerges with



startling clarity and 1 suspect more often than not it is
equaliy as clear during the criminal process. Why is it that

so many people are afraid to come forward ? Is it because of
the certainty of a long prison sentence for someone they like
and respect ? Is it because they are afraid of the consequences
if their suspicions prove unfounded ? Is it because they don't
want to be involved ? Or is it because of a lack of respect

for the property of others ?

I think this factor must be looked at in the perspective of a
community that does not appear to be prepared to accept the
cost of preventing this sort of crime by putting into place
mechanisms which would almost certainly reduce the scale of

criminal misappropriation.

In my opinion Bird would not‘haVe got into such a mess if the
community had been prepared to accept a far greater degree of
self-regulation than the circumstances of that case disclose.
An efficient auditing system is expensive but it may well have
saved both Bird and the Commission's finances. Would it
necessarily be an infringement of civil liberties if the Casino
had been required to report to a relevant authority wins and
losses in excess of way $20,000.00. Most States and certainly
the Commonwealth already have in place '"money laundering"
legislation and if the community is prepared to accept a reason-
able suspicion test in relation to proceeds of crime why should

it balk at enforcing the law before the horse has bolted. 1Is

it altogether unreasonable to require friends, relatives and
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business acquaihtances to report suspicious circumstances,
perhaps a sort of commercial Operation Noah ? After all society
is prpeared to accept this concept in the fight against public
corruption and child abuse, yet for some reason it draws the
line against castigating those who must have or should have been

aware of large scale fraud.

I think the answer lies in the fact that we are not prepared to
replace trust as the dominant influence in the promotion of good
behaviour with a system that depends on suspicion and spying upon
your neighbour. This is hardly surprising in a society which
accepts the presumption of innocence as the cornerstone of its
criminal justice system. What is a great deal more surprising
to me wi&s the apparently ready acceptance by the community

to accept these measures in the so-called fight against child
abuse, public corruption and drug abuse. It is significant
however that as we begin to assess the cost of departing from
principles which have stood us in good stead (in forvexample
the area of child abuse as I have endeavoured to show in my
garlier paper) it may just be that our tra&itional notions of
what constitutes fair play are right after all.

Because of this acceptance of trust as the guiding influence

in our relationship to each other the courts have consistently
regarded breach of trust as an exacerbating factor in the

sentencing process.

My query is whether or not we have taken that notion too far.

The problem as I see it is that the trust system necessarily
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exposes many individuals to great temptation. The schedule to
Bird's case is a stark reminder, along with what I am sure is
our common experience,to the very large number of people who
succumb in times of financial stress. Does it really follow
that the community's perception of criminal justice would be
undermined if in the sentencing process the courts were to
balance the trust factor with the temptation factor. If yoﬁ are
prepared to accept that long prison sentences are not doing

the job why should the community balk if the courts took into
account the reality of a system that in Bird's case, exposed
him to the temptation and then provided him with the means to
dig his own grave while everybody looked on with the exception
of the Casino operators who happily made a profit out of his
misery. At the risk of being shown to have totally misunder-
stood Nader J.'s "hard look" at the underlying philosophy it
appears to me he was saying that a citizen's good reputation

is the lynch pin of a society that espouses trust to the extent
we do{and if that is so, loss of good reputation is the ultimate
sanction. What, therefore, is to be gained by locking someone
up in a degrading prison at huge expense ? ~ Nader J. was not
saying, and nor am I, that there is no place for prisons. He
was simply saying, as I understand him, we should be a great
deal more selective about who we put in prison and exercise a
great deal more care about them once they are there. The sad
fact is that the Australian prison system has failed miserably
to protect the community, and Nader J.'s '"unusual" approach is

a reflection of that fact.

Many victims of fraud are no doubt delighted to see the



perpetrator go to prison. At the same time, every victim of
fraud wants his money back. Ought we not to face up to the
inevitable and instead of using vast amounts of taxpayers' money
on the prison system, employ that money instead in repaying
victims. Whether such a system would work only time would tell
but I would prefer to see time spend productively. I think
Nader J.'s idea of how Bird should spend his time is preferable

to the views of the judges of the Court of Criminal Appeal.



THE SCHEDULE

A Sentencing cases from other Australian jurisdictioms.
The following details of cases are based upon the details
in the Australian Sentencing Digest (Carter, 1983) and

its 1985 Supplement.

(i) Employees in breach of trust.

1. R v STEVENS

(unreported, Court of Criminal Appeal (Vic), 3 Feb 1976)

Stevens, 44, with no priors and an wunblemished character,
was sentenced to 3 years for larceny as a servant and 12
concurrent terms of a year each for falsification of books
of account. He had been the manager of a hotel/motel
business for 18 months. At the time of the offences a
marriage break up had left him with few assets and he had
other financial problems. The first count related to $7000,
mainly from money paid by customers, but some had been paid
back. The Court did not think the sentencing Judge
overlooked the accused's unblemished record, the
consequences for his career, his social and financial

position and the restitution of about $1800 with another
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$4000 possible. Expert evidence on brain injury impairing
Stevens' judgment was not convincing and the Court found
that the adverse fortune which he suffered and which
probably led him into the offences, was not the kind of
adversity which would excuse or mitigate the offences beyond
the sentence given, mnot thought severe. The sentencing
Judge did not refer to the unlikelihood of repetition of
offences by the accused but the Court did not consider that

important:-

"This is the kind of crime in which prevention of
repetition by the perpetrator is usually not a very
significant element in sentencing ... it 1is the
kind of crime in which deterrence of others is of
greater significance."

2. ANDERSON v R

(1977) 19 ALR 212

Anderson, a sales and office manager [in the A.C.T.] stole
$50,557 from his employer by various means over 18 months.
He was charged with 20 counts of embezzlement, 20 of making
false entries as a servant and 5 each of forgery and
uttering. He was sentenced to a total 6 years imprisonment,

ith 3 years non-parcle. He gambled the money away and nome
was vrecovered. Aged 33, he had 2  juvenile pficrs
specifically disregarded and omne, in 1971, for larceny of
$20 as a servant. The appeal was dismissed, there 5eing no

error in the exercise of the Judge's discretion.
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3. R v WHITELAW

funreported, Court of Criminal Appeal (NSW)}, 12 Oct 1978)

whitelaw, a credit officer of a vehicle distribution firm,
misappropriated more than $200,000 over 2 years. The money
was diverted to fictitious payees and made its way to a
company of which he was a director. He was convicted on 9
counts of making false entries with intent to defraud, 6
counts of larceny of a motor vehicle and one count of
fraudulent misappropriation and sentenced to a total 6 years
imprisonment, with 12 months non-parole. The [Crown] appeal
was allowed and the sentence increased to an effective 10

years imprisonment, with 4 years non-parole.

4. R v GREEN

(unreported, Court of Criminal Appeal (WA), 13 Oct 1978)

Green pleaded guilty to stealing $23,523 in money on account
of his employer. He was an accounts clerk who handled large
sums of money on account of transport and airline charges
and the processing and distribution of pay to personnel.
The sums were taken between March and May 1978 and a large
number of uncashed cheques were also = found in his
possession. Green was living and gambling beyond his means.
He was 24 and it was a first offence. He had a stable

background and when sentenced had found a job and was paying
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back the amount stolen. He was put on a 3 year bond with a
$500 surety. The Court after referring to Tan, and the fact
thaet, statistically, there was a trend to bind over first
cffenders in such cases, allowed the Crown eppesal, the order
being insufficient to meet punitive and deterrent aspects of
the sentencing process. Taking into account 2 months when
there was uncertainty as to his fate due to the appeal,
Green was sentenced to 3 years imprisonment, with 7 months
non-parole. Smith J. delivering the judgment of the Court,

gaid:-

"In our opinion this type of conduct is something
which the Court cannot condone nor can it treat
such an offence lightly. A period of incarceration
may not be necessary for the purpose of reforming
or deterring the individual offender. The Court,
however, is concerned with other aspects of
punishment when considering what the appropriate
penalty 1is for this sort of offence and the
interests of the community must not be overlooked.
The Courts must, we think, accept the burden
imposed on them of seeing that sentences are
imposed of such a character as will deter others
from engaging in similar type of conduct."
(emphasis ours)
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5. R v CURRAN

(unreported, Court of Criminal Appeal (Vic), 6 Dec 1978)

Curran stole money the property of 2 companies where he was
paymaster. The total amount involved was $40,517; there
were 3 counts, He stole the money from a safe which was
under his control. He voluntarily informed the company he
had been stealing for gambling, showed genuine remorse and
was co-operative with police. Aged 26 and without priors,
he was seen as & good candidate for rehabilitation and
released on a 2 year bond. The Court noted that he would be
unlikely to offend again no matter what sentence was imposed
and that rehabilitation was always in the best interests of
the community but a bond was little deterrence to others.
He was in a position of trust, it was a large sum taken over
12 months and restitution was impossible; in such
circumstances the bond was inadequate. A sentence of 3

years imprisonment, with 12 months non-parole was fixed.

6. R v McLAGAN

(unreported, Court of Criminal Appeal (NSW), 15 Nov 1979)

McLagan, a paymaster, prepared for authorization documents
for drawing of staff wages. By inserting an additional $100
or 5200 he was able to obtain cash sums. 1In the later

stages this became a weekly practice and a total of $10,050
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was obtained. He was 27 and one stale entry on his record
was not held agesinst him, There was mnothing to weigh
against leniency, he co-operated and offered restitution.
Gambling led to the crimes. The Court, mnoting the drawn
out, repeated nature of the offence, allowed the head
sentence to stand but thought 2 years non-parole outside the
lenient bracket as he could hope for a third remission.
There was confidence in his rehabilitation. Non parocle was

reduced to 15 months.

7. R v DREW
(unreported, Court of Criminal Appeal (Vic), 2 March 1982)

Drew was an employee of an insurance broker. On a number of
occasions he increased the premiums charged to clients, and,
after allowing the appropriate commission (on the premium
that ought to have been charged) to be paid to his
principal, took the balance of the sum charged to the client
for himself. Some premiums never went to the insurance
company. The amount stolen over 4 years was about $135,000
and this was largely dissipated on gambling. Drew, 35, had
no priors; he came from a good background. Some restitution
was made. The Court allowed the 6 year head sentence to
reﬁain but adjusted the minimum term. Drew's criminal
activity was discovered in mid 1979 but it was not until mid

1981 that it was reported to Police and during that time he
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restored some money. When such factor was added to other
mitigating features the Court decided to reduce the minimum

from & to 3 years.

8. R v BROWN

(unreported, Court of Criminal Appeal (NSW), 8 April 1982)

Brown, employed as a hospital revenue officer, took cheques
intended for his employer and negotiated them through a
bank. The offences, over about 20 months, resulted in a net
loss of $54,000. Brown was sentenced to 5 years concurrent
on counts of embezzlement, forgery and uttering; there were
135 similar offences on a schedule. Aged 49 and without
priors, he showed sincere contrition and assisted police.
Some stolen money went towards gambling. The Court

dismissed the appeal.

9. R v KIRLEY

(unreported, Court of Criminal Appeal (Vic), 9 Feb 1983)

Kirley, 57, with mno priors, as manager of a credit
co-operative, stole $60,000 over 6 years. He had a position
of responsibility with another employer but in 1975 suffered
a series of heart attacks and was superannuated then took

over as manager of the co-op. He became a compulsive
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gambler. He made attempts to repay some money. The Court
refused the application to appeal from sentences totalling 4
years imprisonment, with 2 years non-parole. General
deterrence was not over-emphasized and had it not been for
strong mitigating features taken into account the sentence

could have been more severe,

10. R v PURSS
(unreported, Court of Criminal Appeal (Vic), 14 Nov 1983)

Between November 1979 and October 1982, Purss, as State
administrative manager of an insurance company, drew 74
cheques which totalled over $2.4 million. He falsified
books to show the sums extracted represented inter-company
transfer of funds, wages or other legitimate payments. Aged
34, Purss had 15 priors from one appearance in 1976 when
convicted on 15 counts of fraudulent conversion. He was
then sentenced to a total 18 ﬁonths imprisonment, with 6
months non-parole. He was highly intelligent and 1led a
successful, satisfactory life but was a compulsive gambler.
He assisted police by giving information relating to his own
offences and provided valuable information on starting price
bookmakers. He was sentenced to a total 12 years
imprisonment, with 9 years non-parole, on 4 separate counts
of theft. The Court thought it was impossible to say

insufficient discount was given in relation to his
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information on the bookmakers. Similar cases outlined as
comparable but with lower sentences, all related to first

offenders. The application was dismissed.

11. R v DE SILVA

(unreported, Court of Criminal Appeal (NSW), 13 May 1983)

De Silva, manager of the overseas department of a large city
bank branch, extracted $818,000 from the bank over 12
months. At the date of sentencing the net  amount
outstanding was $335,938. He pleaded guilty to &4 charges of
without lawful authority or excuse drawing an authority for
payment of money with intent to defraud (maximum 10 years)
and one charge of being a clerk destroying a deposit slip
with intent to defraud (meximum 5 years). On the first
count, taking into account 29 similar schedule matters, he
was sentenced to 6 years, on other similar counts 6 years
and for destroying the slip, 12 months, a total 12 years
imprisonment, with 5 years non-parole. Aged 36, he migrated
from Colombo in 1973 and became naturalized in 1975. He had
no priors and 1lived a satisfactory life but disbursed the
proceeds of the fraud on high 1living. He  assisted
investigations and there was confidence he would not
re-offend but the sentencing Judge formed a very
unfavourable impression and personal distaste for De Silva

which the Court held was unduly harsh. The sentence was
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‘reduced to an aggregate 10 years imprisonment, with 4 years

non-parole.

12. R_v HARDING

(unreported, Court of Criminal Appeal (WA), 23 June 1982)

Harding pleaded guilty to 17 counts of stealing money from a
company where he had originally been employed; at the time
of the offences he was on a retainer as accountant,
secretary and consultant. The 17 counts occurred over 2
years 6 months and the total amount i;volved was $127,000.
He returned §71,300 and undertook to return a further
$15,000. He was sentenced to 2 years on all but 2 counts
and ome year on each of those; the first 4 counts were made
cumulative. Harding was of previous good conduct and
married. The Court was not persuaded that the sentence was
wrong although it was considered on the high side. Harding
was a mature man, skilled and in a position of trust and
general deterrence in such cases was important. In June
1982 the Court heard an appeal on sentence which related to
a further 2 counts and money totalling $219,227 for which
Harding was sentenced to 3 years on each count concurrent
but c¢umulative on the earlier sentence; a minimum of 2 years
was fixed. The conduct arose out of the same set of

circumstances. The Court considered that had all counts

been heard at the one time then an overall sentence of 8
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vears imprisonment, with 5 years non-parcole, would have been
sufficient. The sentence was varied to make the sentences

concurrent with the sentence being served.

(ii) Solicitors

13. R v BELL
[1982] Qd R 216; 5 A Crim R 347

Bell, a solicitor, was convicted on &4 counts of conversion
of trust funds. The crimes were committed over about 5
years up to 1976 and were of quite large amounts. All
money had been paid back. Aged 42, he pleaded guilty. He
was sentenced to 3 vyears imprisonment, with 9 months
non-parole. The Court of Criminal Appeal (Qld) allowed the
appeal and substituted a §1000 2 year bond. Whilst
imprisonment was the usual and expected punishment for such
offences, the sentencing Judge's words gave the distinct
impression that he thought he had no option but a custodial
term and his discretion was thus improperly exercised. The
offences occurred when Bell was under great stress and were
quite out of character. His judgment was impaired by a
state of hyperthermia with possible episodes of hypomania.
He had been struck off the roll of solicitors and resigned a
high public service position in Western Australia where he

went after the offences but before the charges were brought.
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Dunn J. after noting that in no other such case had &

non-custodial sentence been imposed, summed up:-

“The ultimate question may I think be stated thus.
When it has been demonstrated by evidence that
society does not need 'to be protected from the
applicant, should the punitive and deterrent
aspects of the sentencing process be allowed to
prevail, and possibly destroy rehabilitation that
has taken place? ... the risk of destructive
consequences in unacceptable.”

14. R v COLE

(unreported, Court of Criminal Appeal (NSW), 10 May 1974)

Cole, a solicitor, used clients' funds to avoid bankruptey
and liquidation of business enterprises.  The  total
misappropriated was $210,000 and a balance deficiency was
about $30,500. He was charged with 2 counts of fraudulent
misappropriation and 3 of fraudulently omitting to account
with 12 similar matters on a schedule and was sentenced to 6
years on each count to total 12 years imprisonment with a 6
year mnon-parole. In mitigation were put co-operation,
restitution, prior good character, the fact that he was
unlikely to re-offend, character references, genuine
repentance, absence of gambling, alcohol or high living as
motives and the fundamental difference between his case and
the ordinary defaulting solicitor. The Court remained
unmoved, mentioned harm done to his partner which went
against leniency and stated that a suspended sentence would
be unthinkable.
56



15. R v HUNTER

(1984) 36 SASR 101

Hunter, é 73 year old solicitor, pleaded guilty to 19 counts
of fraudulent conversion of funds from his trust accounts.
There were another 182 offences taken into account. Over 9
years the respondent had made total defalcations of §738,472
and the net amount of conversions was $400,979 of which
$116,803 had been recovered. He had practised for 50 years,
from 1976 on his own, and held responsible posts with 1legal
institutions. During the time he made defalcations he was a
member of the Statutory Committee of the Law Society
responsible for discipline of members of the profession. He
suffered from a personality or psychological problem which
made it difficult for him to attend to professional work
effectively and profitably but his faculties were
unimpaired. He was sentenced to 5 years imprisonment
(maximum 7 years) on each count, concurrent, with a
non-parole period of 14 months. The most that could be
said, according to the Court of Criminal Appeal, was that
the conduct was not out of greed but to help his family.
While, for a man of 73, though perhaps not for a younger
man, King CJ and Jacob J considered the head sentence was
within discretion (White J considered 7 years appropriate,
though really too short), the non-parole period was not.
The period was not fairly proportionate to the crime in

accordance with the prevailing standards of punishment; a
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sentence of 5 years imprisonment, with 3 years 6 months
non-parole was sppropriate. This was the most serious case
of its kind in the history of South Australia; with a
younger man it would have carried a sentence of the order of

12 years imprisonment.

B Sentencing cases in the Northern Territory Supreme Court
relating to charges involving defalcations by employees

in breach of trust and similar charges.

16.. R v PORTER

(unreported, 3 Oct 1974)

Porter, aged 60, pleaded guilty to 1 count of fraudulent
conversion, 1 count of larceny and 11 counts of larceny by a
servant. A mission teacher, he acquired $7000 over 7 months
by falsifying pay records. He was sentenced to 4 years
(maximum 7 years) on the first count, 1 year 6 months
(maximum 2 years) on the second and 3 years (maximum 8
years) on each of the others, all concurrent, with a
non-parole period of 12 months, but was released on a
recognizance of $500 plus a surety of $500 for 3 years, on
condition restitution would be made. No prior convictions
but the Court was not altogether satisfied he would not

reoffend; distinguished war record and his wife's death had
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left its wmark; he had worked energeticeally for little reward

and now had prospects of a better salary.

17. R v PEERMAN

(unreported, 22 Sept 1976)

Peerman, aged 54, pleaded guilty to 6 counts of obtaining
money by false pretences and 4 counts of attempt. A general
foreman, he and his co-offender, who was in charge of
authorizing payments, acquired $8000 over 1 month by making
bogus claims. He was sentenced to 2 years (maximum &4 years)
on each count, concurrent, with a non-parole period of 8§
months, but was released on a recognizance of $200 for 3
years. Previous good ‘character with 1long war service;
merried with 5 children, in poor health and partial

restitution had been made.

18. R v COLLINS

(unreported, 1 March 1977)

J. Collins, aged 27, pleaded guilty to 2 counts of forgery
and 2 counts of uttering. A trucking assistant, he acquired
$§70 by signing cheques in the name of the driver. He was
sentenced to 3 years (maximum 1life) on each count,

concurrent, with a non-parole period of 15 months. The
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Court suggested transfer to Adelaide where facilities
better, as need for prelonged treatment; single and a
wanderer, with a persistent record dsting back 11 years;
severe personality disorder and had felt hard done by, by

employer.

19. R v BLAKE
(unreported, 21 Nov 1978)

Blake, aged 43, was found guilty on 1 count of fraudulent
conversion. A bookkeeper, he acquired §35,000 by wusing
grant funds to pay off his mortgages. He was sentenced to 1
year 8 months with a non-parole period of 9 months, but was
released on a recognizance of 8300 for 2 years, under
supervision and on condition restitution would be completed.
Now unemployed, an objective was to help with job situation
and other problemé; previous good character and married with
2  children; from overseas and retained family ties;

intention was to repay; partial restitution already made.

20. R _v MAYWUNDJIWUY

(unreported, 13 Feb 1979)

Maywundjiwuy, aged 21, pleaded guilty to 1 count of

fraudulent conversion. A trainee bank agent, he acquired
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$17,300 over 5 wmonths by taking deposits and altering
figures. He was released on a recognizance of $500 and 2
sureties of $500 for 3 vyears. Previous good character,
given & final chance as it might benefit the people of
Milingimbi; married with 1 child, he had been gambling in
large sums; outstanding record at school, sport and work;

frank admissions and anxious to repay.

21. R v BARNES

(unreported, 20 June 1980)

Barnes, aged 27, pleaded guilty to 19 counts of forgery and
19 counts of uttering. Treasurer of the N.T. Blind
Association, he acquired $2657 over 3 months by signing
cheques in the name of the secretary. He was sentenced to 3
years on each count, concurrent, with a non-parole period of
12 months. Psychiatric evidence that with treatment he
might develop a sense of responsibility; prior convictions
for wvalueless cheques; present offences within 6 weeks of
release on a recognizance; inability to manage marital and

financial affairs no ground for leniency.
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22. R v MAWDESLEY

{(unreported, 14 Nov 1980)

Mawdesley, aged 36, pleaded guilty to 5 counts of obtaining
money by false pretences and 16 counts of fraudulent
conversion. Treasurer of the Ten Pin Bowling Association
and accountant, he acquired $60,000 over 2 years by
retaining money and proceeds of cheques entrusted to him for
various purposes. He was sentenced to a total of 5 years
(maxima 4 years and 7 years) with a non-parole period of 1
year 9 months. Despite prior convictions for fraudulent
conversion, forgery and uttering, and larceny as a servant,
the Court observed he had capacity yet to make a useful
citizen; in second marriage, could just not manage
financially; great degree of cooperation and responsible
attitude to family; now had comparatively well paid

employment in Perth; full restitution made.

"When the conduct continues over a long period of

time and large sums of money are involved, the
punishment is likely to be severe."

23. R v COLLINS

(unreported, 9 Dec 1980) -

W. Collins, aged 31, was found guilty on 1 count of

uttering. A driver, he acquired $450 by filling in a signed
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blank cheque given to him to pay for fuel. BHe was sentenced
to 6 months but relessed on & recognizance of $2000‘for 2
years. Prior convictions for illegal use, shopbreaking and
larceny, most as a juvenile and none since 1975; stable de
facto relationship and presently employed; restitution seved

him from gaol.

24. R v MAWDESLEY

(unreported, 21 Dec 1983)

Mawdesley, aged 39, pleaded guilty to 3 counts of forgery
and 3 counts of uttering. As an accountant, he acquired
$1868 by signing cheques in the name of a client. He was
sentenced to 3 years on each count, concurrent, commencing
on expiry of former sentence (see No.22 above), a balance of
3 years 3 months, with a non-parole period of 3 years for
both terms. The Court observed this type of offence has a
high rate of recidivism, no rehabilitation so far;
persistent offender by way of dishonesty since 1969 and
present offences while on parole; married and divorced
twice, in de facto relationship before incarceration;

personality disorder and confessed readily.
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25. R v BRIDGES

(unreported, 19 April 1984)

Bridges, aged 43, pleaded guilty to 5 counts of forgery and
5 counts of wuttering. Acting manager, he acquired $1336
over 1 week by signing cheques in the name of the manager.
He was sentenced to 2 years on each count, concurrent (see
No.26 below). Objectives reflected medical report advising
treatment for depressive condition, right of society to be
protected and that appropriate punishment may also deter
others; substantial number of prior convictions in New
Zealand going back to 1960 for offences of dishonesty, most
recent in 1976; heroin addiction and suicide attempt before
coming to Australia; second marriage failing, no monetary

benefit as cheques dishonoured.

26. R _v BRIDGES

(unreported, 19 April 1984)

Bridges also pleaded guilty to 1 count of fraudulent
conversion and 1 count of obtaining goods by false
pretences. Acting manager, he acquired $3000 by claiming to
have found a buyer for the manager's Toyota motor vehicle,
entrusted to him for sale, and retained the proceeds. He
was sentenced to 18 months on the first count and 12 months

on the second, concurrent with each other and the sentence
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on the first indictment (see No.25 above). Alleged company

had not been paying his wages.

27. R v BRIDGES

(unreported, 19 April 1984)

Bridges also pleaded guilty to (1) 9 counts of forgery and 9
counts of wuttering, and (2) 6 counts of obtaining chattels
by false pretences. Treasurer of the Kurringal Residents
Community Association, he acquired (1) $8190 over 2 weeks by
signing cheques in the name of the secretary and public
‘officer, and (2) $4838 over 3 weeks by drawing cheques
without funds. He was sentenced to 3 years on each count,
concurrent, Dbut consecutive on the sentences on the first
and second indictments (seé Nos 25 and 26 above), with a
non-parole period of 2 years 3 months for all terms. Felt

shameful and distressed.

28. R v MAWDESLEY

(unreported, 21 Nov 1984)

Mawdesley, aged 40, pleaded guilty to 4 counts of forgery
and 4 counts of uttering (10 further counts of each offence

taken into account). As bookkeeper, he acquired $7160 over

2 months by signing cheques in the name of his employer (who
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had given him a job despite knowing of his background). EHe
was sentenced to 4 years (maximum life c¢f. 7 years wunder
Criminal Code) on each count, concurrent, commencing on
expiry of former sentences (see Nos 22 and 24 above), with a
non-parole period of 4 years for the accumulated terms.
Formidable record and present offences while on bail,
potential for declaration as habitual criminal; strange
makeup and de facto relationship now at an end; paid very
little for work,said aim was to provide for ‘family;
admissions made to '"clear the slate"” but no true

restitution.

29. R v GLYNN

(unreported, 17 Jan 1985)

Glynn, aged 30, was found guilty on 1 count of fraudulently
appropriating property and 1 count of falsifying company
documents. A managing director, he acquired $6000 by
preparing a false agreement and receipts for the sale of a
caravan to a fictitious person. He was sentenced to 9
months on the first count and 4 months on the second,
concurrent. An objective was to reinforce commercial
morality; no prior convictions but had attempted to
interfere with a witness; skilled tradesman but poor
businessman, marriage broken up and now in de facto

relationship; had been owed money by company; contributed to
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a2 number of social and sporting clubs; appeal against

conviction dismissed.

30. R v MIKINJMIKINJ

(unreported, 15 Oct 1985)

Mikinjmikinj, aged 36, pleaded guilty to 1 count of
fraudulent misappropriation. A bank agent, he acquired $400
over 2 months by altering figures. He was sentenced to 12
months with a mnon-parole period of 4 months, but was
released on a recognizance of $500 for 2 years, on condition
restitution would be made and he abstained from liquor. No
prior convictions for dishonesty but several involving
liquor; given a chance to go back; married with 2 children,
money used for beer and cards; well regarded in Oenpelli
community and prospects of getting a job; freely admitted

offences, delay in prosecuting.

31. R v SHALDRAKE

(unreported, 23 July 1986)

Shaldrake, aged 24, pleaded guilty to 1 count of forgery. A
kitchen hand, he acquired $2700 by signing a cheque 1in the
name of a partner. He was released on a recognizance of

$1000 for 2 years. No prior convictions and hoping to
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practise law or accountancy; overseas visitor, aim was to
pay for fare to meet pregnant de facto wife's parents;

expressed regret and apologised, full restitution made.

-32. R v RAMSAY

(unreported, 6 Aug 1986)

Ramsay, aged 23, pleaded guilty to 1 count of indorsing a
bill of exchange without lawful authority, 1 count of
falsifying an account, 1 count of false accounting, 1 count
of forgery and 1 count of stealing (15 similar offences
taken into account). A bank officer, he acduired $10,133
over 14 months by juggling various customer accounts, He
was sentenced to 2 years on the first count and 1 year on
each of the other counts, concurrent, but was released on a
recognizance of $4000 plus 2 sureties of $2000 for 2 years.
Exceptional leniency; no likelihood of reoffending; good and
stable family background, and engaged to be married;
worthwhile citizen, held in high regard; had been on
treadmill of dishonesty, now contrite and full restitution

made; full and frank confession, delay in prosecuting.
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33. R v PARTRIDGE

(unreported, 13 Feb 1987)

Partridge, aged 33, pleaded guilty to 1 count of larceny by
s clerk, 1 count of stealing &nd 5 counts of falsifying an
account. A bank officer, she acquired $11,819 over 3 years
and 8 months by juggling various customer accounts. She was
gsentenced to 15 months, but was released on &a recognizance
of 81000 for 2 years, under supervision. Serious community
interest involved, but previous good character and unlikely
to reoffend; now married, aim was to support former de facto
husband and her brother; restitution made by her father;

ashamed and very remorseful.
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