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K. V. Borick

on R. v. BirdA brief discussion

the "unusual" courseof the case,the c ITcumstancesI assume

of the Court of Criminaland the judgementadopted by ,}I. ader J.
well known to most people present.Appeal are

^

"BURDEN THE GAOL"

^

I'

predictableof the Court of Criminal Appeal wasThe judgement
the same fate in anyconfident Bird would have metand I am

Bird's
Court ofr Criminal Appeal .sitting in

somewhatinto Nader J. in amisfortune was runnLngbiggest
false sense of hope.him amood thereby gLVLngbelligerent

and nota brave judicial stepviewNe. \. ertheless it was In my
on the perceivedcurrent thinkingof accord withentirely out

deterrent to thiseffect tve
value of long prison sentences

of criminal behaviour .type

^

^

^

^

56 NTR 17.
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^

to in the schedule to theindiv Iduals referredOf the thirty

Criminal Appeal. , (and including Bird)of the Court ofrjudgement
This ratio cer-

t^enty five were of previous goo c
of case.this typewith my experience Intainly accords

involved what I will callmost of the caseswould also expect
intoIn other words a first movementthe "treadmill" factor.

factor leading towardsto be a commoncriminal activity appears
since theThis is hardly surprisingscale defalcation.large

be foundruined whether heindividual knows his good character J
It is also a fact thatthe last day.the first day orout on

surface with the sameworld will continue tothe Birds of this

^

^

,

^

.

.

^

as an

^
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,
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^

^

monotonous regularity

in the past.

^

^

succeeded inactually havesentencesWhether long prLson
When you look atis entirely problematical.deterr ing others

of offence and takeof people who commit this typethe type
doubtfulit is, in my view,the treadmill factorInto account
at all inplays any partof a long sentencethat the certainty

It certainly would play no part,the initial critical phase.
has already beenthe half-way mark. The damagefor example, at

holds sway .done and desperation

^

^

2

.^\
I

as the schedule shows they

^

^

dealCriminal Appeal placed a greatof the Court ofThe judgement
of criminal justice.the community's perceptionof emphasis on

conf Idenceundermining of publicwould be anThe), thought there
if Nader J. 'sof justice by the courtsin the administration

From the punitive point of viewallowed to stand.sentence were

some validity but I seriously queshavethat may

is concerned.the deterrent aspectin so far aspropos it ion
seri. ou^'Iy misled if theythe public are beingIn my opinion

othersin gaol is likely to stopthink giving Bird ten years
slintlar conduct .I. nor continuing to engageeither from beginning

the promised sentence thethe largerIn fact I would suggest
the more he willwill become andthe individualmore desperate

continue to take.

^

have surfaced

^

......\

^

^

,

.

,

^

^

In essence I agree

,

with Nader J. 's three basic premLse
.

.
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( a )

^

( b )

There is no evidence to support the proposition that

heavy sentences deter criminals.

Life in Australian prisons is degrading, demoralizing

and expens tve .

There is a significant disparity between sentences

imposed for offences against property and those Imposed

where irreparable harm to a human being is done.
^

( c )

^

,^\
11

o

^

I wish to refer to one other factor which in my experience is

of these cases. It is consistent with the typecommon to many

of offending that people close to the individual (either family

friend , business acquaintance or bookmaker) are almost always

aware or at least should have been aware something was badly

before the crime is actually discovered .

^

^

^

wrong

^

The sentencing facts in Bird's case Illustrate the point. As

the Court of Criminal Appeal observed it is hardly CTedible

that the bank officers were unaware of suspicious circumstances.

Should that fact not have been obvious to the"in effectual".

external auditors ? In a relatively small community like Allce

Springs how is it that the operators of the Casino and the TAB

permitted a clerk on $22,000 a year to operate as a high roller"

without some inquiry ? What about his brother and his friends

is it conceivable they were unaware of his huge gambling losses

in 1986 ($303,000.00) ?

^

,^

^

^

^

^

^

In every case of this sort I have been involved with a similar

pattern has emerged. With hindsight the pattern emerges with

Apparently the internal audit system at the Commission was
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^
startling clarity and I suspect more often than riot it is

equally as clear during the criminal process. Why is it that

so many people are afraid to come forward ? Is it because of

the certainty of a long prison sentence for someone they like

and respect ? Is it because they are afraid of the consequences

if their suspicions prove unfounded ? Is it because they don't

want to be involved ? Or is it because of a lack of respect

for the property of others ?

^

^

^

^

,.'*

4

.-

I think this factor must be looked at in the perspective of a

community that does riot appear to be prepared to accept the

cost of preventing this sort of crime by putting into place

mechanisms which would almost certainly reduce the scale of

CT tintnal misapproprtat ion.
^

^

^

In my opinion Bird would riot have got into such a mess if the

community had been prepared to accept a far greater degree of

self-regulation than the circumstances of that case disclose.

An efficient auditing system is expensive but. it may well have

saved both Bird and the Commission's finances. Would it

necessarily be an infringement of civil liberties if the Casino

had been required to report to a relevant authority wins and

losses in excess of yay $20,000.00. Most States and certainly

the Commonwealth already have in place "money laundering"

legislation and if the community is prepared to accept a reason-

able suspicion test in relation to proceeds of crime why should

it balk at enforcing the law before the horse has bolted. Is

it altogether unreasonable to require friends , relatives and

.-
11~'*

^

^

^

^

^

^
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c ITcumstances ,business acquaintances to report SUSPICIOUS

sort of commercial Operation Noah ? After all societyperhaps a

is prpeared to accept this concept in the fight against public

and child abuse, yet for some reason it draws theCorrupt10n

line against castigating those who must have or should have been

aware of large scale fraud.
^

^

^

1"'

b

I think the answer lies in the fact that we are not prepared to

replace trust as the dominant influence in the promotion of good
behaviour with a system that depends on suspicion and spying upon

your neighbour. This is hardly surprising in a society which
the cornerstone of itsaccepts the presumption of innocence as

deal more surprisingcriminal justice system. What is a great

to me w$1ra. the apparently ready acceptance by the community

to accept these measures in the so-called fight against child

abuse, public corruption and drug abuse. It is significant

however that as we begin to assess the cost of departing from

principles which have stood us in good stead (in for example

the area of child abuse as I have endeavoured to show in my

our traditional notions ofearlier paper) it may just be that

what constitutes fair play are right after all.

^

^

^

^

^

^/-\

^

^

Because of this acceptance of trust as the guiding influence

in our relationship to each other the courts have consistently

regarded breach of trust as an exacerbating factor in the

sentencing process.
^

^ My query is whether or not we have taken that notion too far.

The problem as I see it is that the trust system necessarily

.^

,
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exposes many individuals to great temptation. The schedule to

Bird's case is a stark reminder, along with what I am sure is

our common experience to the very large number of people who

succumb in times of financial stress. Does it really follow

that the community's perception of criminal justice would be

undermined if in the sentencing process the courts were to

balance the trust factor with the temptation factor. If you are

prepared to accept that long prison sentences are not doing

the job why should the community balk if the courts took into

account the reality of a system that in Bird 's case, exposed

him to the temptation and then provided him with the means to

dig his own grave while everybody looked on with the exception

of the Casino operators who happily made a profit out of his

misery. At the risk of being shown to have totally misunder-

stood Nader J. 's "hard look" at the underlying philosophy it

appears to me he was saying that a citizen's good reputation

is the lynch pin of a society that espouses trust to the extent

we do and if that is so, loss of good reputation is the ultimate

sanction. What , therefore, is to be gained by locking someone

up in a degrading prison at huge expense ? ' Nader J. was riot

saying, and nor am I, that there is no place for prisons. He

was SImp}), sa), ing, as I understand him, we should be a great

deal more selective about who we put in prison and exercise a

great deal more care about them once they are there. The sad

fact is that the Australian prison system has failed miser ably

to protect the community, and Nader J. 's "unusual" approach is

a reflection of that fact.

.^

^.

^

^
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^

^

^
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^

^
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^

^

^

Many victims of fraud

.

are no doubt delighted to see the
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At the same time, every victim ofperpetrator go to prison.

fraud wants his money back. Ought we riot to face up to the

inevitable and instead of using vast amounts of taxpayers' money

on the prison system, employ that money instead in repaying

victims. Whether such a system would work only time would tell

but I would prefer to see time spend productive Iy. I think

Nader J. 's idea of how Bird should spend his time is preferable

to the views of the judges of the Court of Criminal Appeal.

^

^

^

^\
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A Sentenci. rig

^

^

The toll. owing details of cases are based upon the detai. Is

in the AUStraLi. an Sentenci. rig Digest (Carter, 1,985) and

its 1,985 Supplement.

^

cases

THE SCHEDULE

^

from other Allstral. tan juti. sdi. CLI. ons.

^

(i. ) EmpLoyees in breach of trust.

^

^

(tintepo, :ted, Court of CTi. intrial. Appeal. (Vi. c), 3 Feb 1976)

^
,-\

Stevens, 44, ,,,. tti no prtors and an unbl. em. LSIied character,

sentenced to 3 year's for larceny as a servant and 1.2^, as

concurrent terms of a year each ^or faLsi. fi. cation of books

He had been the manager of ahotel. /, motelof account.

b11stness for 18nonttis. At the ti. me of the offences a

had left titm wi. tti few assets and he badbreakmartLage up

other fi. nanci. al. . probl. ems. The fi. r'st count related to $7000,

matnl. y from money patd by customers, but some had been patd

Judgeback. The Court did not t}Ithl< the senterici. rig

accused's unbl. erui. shed record, theoverlooked the

consequences for 111.8 career, tits SOCi. al. and fineractal.

postti. on and the resti. tuti. .on of about $1800 wi. th another

^

^

I.

^

R V STEVENS

^

.

^

..-

^

I~~,

.....\

I
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.^

^

$4000 possi. bLe. Expert evi. dence on bratn i. njury I, mpairi. rig

Scevens' judgment not convi. DC1. rig and the Court foundwas

that the adverse fortune wiltch. he suffered and which

probab, .. y Led titm i. nco the offences, was not the ki. rid of

gave, ,si. ty w}Ii. cti would excuse or inI. ^1.88t:e the offences beyond

the sentence gi. ven, not thought severe. The sent:enci. .rig

Judge did not re^'er to the unLi. keLi. hood of repeti. ti. on of

offences by the accused but the Court di. d not consi. der that

I. inportant s -

^

^

^

.-...

^

^

^

.~

^

"Till. s i, s the kf. rid of crime I, D wtii. ch preventi. on of
repeti. ti. on by the pe^'petrato, : i, s usualI. y not a very
si. grit. Etcant el. ement in sentencing ... i. t i. s the
ki. rid of crime I. n WILLch deterrence of other's i's of
greater 81.8rii. Etcance. "

^

,-..

^

Anderson, a sales and offi. ce manager [tit the A. C. T. ] stole

$50,557 from hi. s empLoye, , by vari. o11s means over 18 months.

Re was charged wi. th 20 counts of embezzl. ement, 20 of maki. rig
false entri. es a servant and 5 each of ^o7.8ery andas

uttertrig. He was sentenced to a total 6 year's tinpri. sonment,

w:. t}. I 3 year's non-parole, He gainbl. ed the money away and none

recovered. Aged 33, Ile had 2 juvenile prtors

speci. .Etcal. .Iy di. sregarded aria one, I. ri 1971, for larceny of

$20 as a servant. The appeal was di. sini. ssed, there being no

error i. n the exerei. se of the Judge's discreti. on.

^

2.

(1977) 19 ALR 212

^

ANDERSO, I V R

was

^

*

I'~~.
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(unreported, Court of Cri. minal. Appeal. (NSW), 1.2 Oct 1,978)

WITi. telaw, a credit officer o^ a vehicLe dtstri. button fi. .rin,

misappropriated more than $200,000 over 2 years' The money

was di. verted to fi. cti. ti. ous payees and made its way to a

of whi. ch he was a director. He was convicted on 9company

counts of making fal. se entri. es with tritent to aefraud, 6

counts of larceny of a motor vehi. c, .e and one count of

fraudul. ent misappropri. atton and sentenced to a total. 6 years

tinpri. sonment, wi. th 1.2 months non-parol. e. The ICrownl appeal.

was al. Lowed and the sentence i. ncreased to ef^ecti. ve 1.0

years tinpri. sonment, with 4 year's non-parol. e.

I~

^

3. R V WHTTBLAW

^

^

,.-\

^

(unreported, Court of Cri. ini. nal. Appeal. (VIA), 1.3 Oct 1978)

Green PI. eaded gull. ty to steal. trig $23,523 i. .n money on account

of hi. s emp, .oyer. He was an accounts cLerk who handled large

of money on account of transport and ai. I'LLne charges

processi. rig and di. stri. bution of pay to personnel.and the

were taken between March and May 1,978 and a LargeThe

number of uricashed cheques also found in hi. s

possessi. on. Green was I. i. vi. rig and gainbJ. i. rig beyond hi. s means.

He was 24 and it was a f, .rst offence. He had a stable

background and when sentenced had found a job and was paying

sums

4. R V GREEN

sums

an

were

47
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^

^

back the amount stolen. Re was put on a 3 year bond with a

$500 surety. The Court after referri. rig to Tan, and the fact

that, stati. .stical. Iy, there ^;. as a trend to bi. rid over ff. rst

offenders I. n such cases, 811.0ved the CTo^rn appeal, the order

betng instiffi. ci. ent to meet punitive and deterrent aspects Of

the sentenci. rig process. Taki. .rig i. DCo account 2 months when

111.8 fate due to the appeal. ,there uricerta. i. nty^ras

Green was sentenced to 3 year's tripr, .. Boninent, ^,. i. tti 7 months

non-parol. e. Sini. tti J. deli. veti. rig the judgment of the Court,

Batds-

^

^

^

A

^

.^

^

^

^

as

"Tn our opi. ni. on till. s type of conduct i, s Bonnetb. i. rig
whi. ch the Court cannot condone riot can i. t treat

.-

I~\

to

such an offence I. tgtitl. y.
not be Decessa, =ina

eterr, .. nOr

oweve, :

Uni. S

pena ty

^

^

interests of the comintini. ty must not be overLooked.
The Courts must, thi. tik, accept the burdenwe

them of Beei. .rig that sentencesi. .myOSed On are

i. riposed of such a character as will. deter other's
from engagi. .rig i. .n sini. I. air type of conduct. "
(emphasi. .s ours)

t e I. n Lvz. tia o

withconcerne2.8

ent v en cons, .. er rig w at
for ttii. s sort of,. S

^

^

^

for t
A e, ri. .od of I. ticarcerati. .on

e tit OSe o re orm, .n

The COLI, rt,en er

ot ex' as ects o

t e approprzate
offence and the

^

.
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^

(Linteported, Court of CTt. initial Appeal (Vie), 6 Dec 1,978)

^

Curta. n stole ^oney the property of 2 companies where Ile ^78s

paymaster. The total amount involved ^,. as $40,517; there
from a safe win. .cti wasHe st:o1. e t:bewere 3 COILnts. money

under tit. s control. . He voltinta, :i. .I. y informed the company he

had been steal. i. rig for gainbL^. rig, showed genul. tie remorse and

^, as CO-OPerati. ve wi. th POTi. ce. Aged 26 and wi. thout prto, :s,

a good candidate fortetiabi. Ittatl. on andhe was seen as

rel. eased on a 2 year bond. The Court noted that he ^, OUTd be

run. I. kel. y to offend 88ai. n no matter what sentence was Imposed

and that rehabilitation was 81. ways ^. n the best triterests of

the cottonuni. ty but a bond was If. ttl. e deterrence to others'

He was I. ti a POS^.. ti. on of trust, 'i. t was a large sum taken over

i. inpossi. bl. e : in such1.2 months and resti. ttiti. on was

A sentence of 3ci. ,:cumstances the bond was triadequate.

year's tripri. sonme, :It, wi. tti 1.2 months non-parol. e was fi. xed.

.^

I'~*

^

5.

^

R V CUR^N

^

^

^

^

,.^\

^

^

^

(un, :eported, Court of CTi. .ini. nal. Appeal. (11stI), 1.5 Nov 1979)

^

MCLagan, a paymaster, prepared for antiio, :i. .zati. on documents

for drawi. rig of staff wages. By I. riserti. rig an addi. t, .. ona1. . $1.00

$200 he able to obtain cash sums. :ET\ the LaterOr

stages this became a weekl. y PI:'acti. ce and a total of $10,050

^.

^.

6. R V MCI. .A. GAt, v

was
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^

^

obtai. ned. Be ^, as 27 and one stale entry on tits record

^gas not tiel. d agei. rist him. There ^*'as nottii. rig to weigh

agai. .nst leniency, he co-operated and offered resti. t\:ti. .on.

CambLi. rig led to the CT:.. Des. The Court, noting the drawn

out, repeated nature of the offence, allowed the head

sentence to stand but thought 2 year's non. parol. e outside the

Zeni. .ent bracket he coul. d hope for a third rentssi. on.

There was confidence in his tellabi. litati. .on. Non parole

reduced to 15 months.

was

^

^

^

I~\

^

^

^

^

as

^

(unitepotted, Court of CTi. antnal. Appeal (Vi. c), 2 ^larch 1982)

^

Drew was an empl. oyee of an i. nsu, rance broker. On a number of

occasions he increased the premi. urns charged to CTi. ents, and,

after 81.10wi. rig the appropri. ate commi. ssi. .on (on the premi. mm

that ought to have been charged) to be pat. d to b. i. s

prt. nci. pal, took the bai. ance of the sum charged to the citent

fortii. rise, .f. Some premi. urns never vent to the insurance

company. The amount stolen over 4 years was about $135,000

and this was largel. y di. BSi. pated on gambling. Drew, 35, had

no prtors3 be came from a good background. Some rest, .. tuti. on

was made. The Court 81.1. owed the 6 year head sentence to

Tennai. n but adjusted the ini. tit. mum term. Drew's CTi. minal.

acti. vi. ty was discovered ,.. n ini. a 1979 but it was not uniti. I inI. d

1,981 that i. t was reported to Pol. i. ce and duri. rig that ti. me he

,...\

^

^

7.

^

11. v DREW

^

^

was

^
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^

restored some money. When such factor Teas added to other

mittsati. rig features the Court decided to reduce the mini. mum

from 4 to 3 years .

^

^

I'~

^

(unrepo, :ted, Court of CTi. nutrial. Appeal. (IISW), 8 Apri. I 1,982)

^

Brown, employed as a hospi. tai. revenue offi. cer, took cheques

triterided for 111. s emp, .oye, : and negoti. ated them through a

bank. The o^fences, over about 20 months, resul. ted *.. n a net

Loss of $54,000. Brown vas sentenced to 5 years concurrent

on counts of embezzl. ement, forgery and utteri. rig3 there were

1.35 si. antl. ar offences a schedule. Aged 49 and wi. thoutOn

pri. ors, he showed si. ricere contri. ti. on and assi. sted pol. i. ce.

Some stolen money went towards gainb}i. rig. The Court

ai. sini. ssed the appeal. .

^

^

8.

^

It. v BROWN

^

,.^\

^

(tinteported, Court of CTi. rutnal. Appeal (Vi. c), 9 Feb 1983)

Xi. rl. ey, 57, vi. th manager of a CTedi. tnO pZZ. OrS , as

co-operative, stol. e $60,000 over 6 years. He had a postti. on

of responsi. bi. Itty with another employer but tn 1,975 suffered

of heart attacks and was superannuated then tooka Bet, .es

of tile CO-OP. He became a coinpul. si. veover as manager

^

^.

9.

.

11. v RTF!LEY

.
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^

^

He made attempts to repay some money. The Courtgambler .

refused the appl. ICati. on to appeal from sentences totalIf. .rig 4

^.. ripri. .sort. merit, with 2 year's nori-parole. Generalyears

deterrence was riot over~e;TIP}'last. zed and had it not been for

strong mitt. 88ti. .rig features taken into account the sentence

could he, ve been more severe.

^

-^

^

.,.-\

^

^

-~

(un, ,eported, Court of C, ,tint. nal. Appeal (Vi. c), 14 Nov 1983)

^

Between November 1,979 and October 1,982, Furss, State

admi. titst, :attve manager of drew 74an z. nsi. Irance company,

$2.4 ini. 115.0n. He fal. siftedcheques which total. led

books to show the sums extracted represented ^. rite, :-company

transfer of funds, wages or other Legi. .ti. mate payments. Aged

34, Putss had 1.5 pri. ors from one appearance i. n 1,976 then

convi. cted on 1.5 counts of fraudulent Beconversz. on. ^788

then sentenced to a total 1.8 months tripri. sonment, with 6

months non-parole. Re was b. i. 8111y i. rite1.1.1. gent and led a

successful. , sati. sfacto, ,y Itfe but was a coinpULSI. ve gambler.

Be ass*. Bted. police by 81. ving I. nformati. on rel. ati. rig to Iai. s own

offences and provided valuable information on starti. rig pri. ce

bookmakers. He sentenced to a total. 1.2was year's

I. inprisonment, with 9 year's non-parol. e, on 4 separate counts

of theft. The Court thought i. t impossi. ble to Bay

i. nsuffi. ci. ent di. SCOunt given I'D rel. ati. on to his

^

^
I'\

1.0 .

^

11. v FURSS

^

^

over

.

.-

as

.

was

was
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i. riformation on the boo}<r, .al<ers . Si. nilar out lined as

coinpatabl. e but vi. tt'I lover sentences, 81.1 related to first

offer:ders. The appli. catton was di. sinf. ssed.

^

^

-.

I~~

r~

(unrepo, :ted, Court of CTi. nut. nal. Appeal (I^SW), 1.3 May 1,983)

^

De Si. I. va, manager of the overseas department of a large city

bank branch, extracted $818,000 from the bank over 1.2

months. At the date of sentencing the net amount

outstandi. rig was $335,938. Be pleaded gutLty to 4 charges of

^atthout lawful. authority or excuse drawing an authori. ty for

payment of money with i. .ritent to deftatid (maximum 1.0 year's)

and one charge of being a CTerk destroyi. rig a deposi. t SLi. p

vi. tb. I. ritent to defralid (maxi. I^ 5 year's). On the fi. r'st

count, taki. rig i. .nto account 29 stint. 1.8r schedule matters, he

sentenced to 6 years, on other si. TOLLa, , counts 6 yearswas

and for destroyi. rig the SIi. p, 1.2 months, a total 12 years

impri. sonment, vi. tti 5 year's non-parole. Aged 36, he inI. grated

from Colombo i. n 1973 and became naturalized i. n 1975. Be had

priors and 1.1. ved a sattsfactory life but di. sbLIT. sed the

proceeds of the fraud high living. He assistedOn

i. nvesti. .gati. .ons and there confidence he would not

re-offend but the sentenci. rig Judge formed very

tinfavourabl. e I, mpressi. .on and personal di. staste for De Si. TVa

win. ctithe Court held was unduly harsh. The .sentence

^

^

1.1 .

^

cases

It. v DE SLLVA

-^

I~\

^

^

^

nO

^

was
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^

,

^

r

^

^

reduced to an aggregate 1.0 year's Imprisonment, with 4 years

non-parole .

^

I'-

,-.

11~

(un, :eported, Court of CT. tint. na. I Appeal (IfA), 23 June 1982)

-^

Hardi. rig pleaded guilty to 1.7 counts of steal. trig money from a

company where he had ori. ginal. Iy been empl. oyed; at the ti. me

of the offences Ile a zetai. Der^, as on accountant,as

secretary and consul. tant. The 1.7 counts occurred over 2

year's 6 months and the total. amount i. nvol. ved $127,000 .

He returned $71,300 and undertook to return a further

$15,000. He was sentenced to 2 year's on al. I but 2 counts

and one year on each of those: the fi. r'st 4 counts were made

cumulati. ve . Hardi. rig of previ. otis good conduct andwas

marti. ed. The Court was not persuaded that the sentence was

wrong although i. t was consi. dered on the 11i. gti side. Hardi. .n

mature man, ski. Iled and in a post. ti. on of trust andwas a

general. deterrence ^. n such cases tinportant. In Junewas

1982 the Court heard an appeal on sentence which related to

a further 2 counts and money total. I. i. rig $219,227 for vtii. ch

Hardi. rig sentenced to 3 year's on each count concurrent,aas

but clamil. attve on the earli. er sentence: a ini. ni. martin of 2 year's

fi. xed. The conduct arose out of the same set ofwas

circumstances. The Court considered that had 81.1 counts

been heard at the one ti. me then an overall sentence of 8

^

-.~

^

1.2 . I^. v 11A^ING

^

^
.,-\

^.

^

^

,

b

^

teras

^
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^

.

^

,

^

^

year's tinprisonment, ^i. tt'I 5 year's non-parole, ^, OUTd have been

The sentence ^;'as vari. ed to make the sentencessufft. ctent .

eoncLitrent with the sentence being served.

^

^

^

,.-\

^

(i. I. ) SOILci. tor's

^

^

Bel. I. , a 801.5. .ctto, :, was convi. cted on 4 counts of conversz. on

of trust funds. The crimes ^, e, ,e commi. tted over about 5

year's up to 1,976 and ^, ere of quite large amounts. ALL

money had been pai. a back. Aged 42, he pleaded gutlty. He

sentenced to 3 years tinp, ,1.80nment, to'i. tti 9 monthswas

non-parole. The Court of CTi. .in^. nal. Appeal (Ql. d) allowed the

appeal. and substituted a $1,000 2 year bond. ^Ihi. 1st

tripri. Boninent was the usual and expected puni. shinent for such

offences, the sentenci. .rig Judge's words gave the di. sti. .nct

trip, :essi. .on that he thought he he, d Do opti. on but a CUBtodi. al.

term and h. i. s di. scretton was thus trip, :operl. .y exercised. The

offences occurred when Bel. l. was under great stress and were

qui. te out of character. Hi. s judgment ,.. myai. red by awas

state of hyperthermal. a with possi. bl. e episodes of hypomani. .a.

He had been struck off the TOLL of Boltci. tors and restgned a

11i. gh pubLi. .c Betvi. ce POSi. ti. on I. n Western AUStral. i. a where he

went after the offences but before the charges were brought.

^

^.

119821 Qd 1< 2165 5 A CT. i. in I;. 347

^

1.3 .

I~*

^

It v BELL

^

^

^

^

^

.
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.

^

,

^

.^

other such case had aDunn J. after rioting that z. n Do

nori-c\1stodi. .al. sentence been i. inposed, summed up:-

,-

^

^

A

,-

be stated thus.question may T think"The LITti. mate
by evi. dence thatbeen demonstratedWhen it has

society does not need 'to be protected from the
appl. .i. Cant, 8110/11. d the puntti. ve and deterrent
aspects of the Bentenci. rig process be all. owed to
prevai. I. , and possi. bl. .y destroy tellabi. Ittati. .on that
has taken pLace? ... the ri. sk of destructi. ve
consequences I. ti unacceptable. "

^

^.

.

^

(un, ,eported, Court of CTi. ini. nal. Appeal. (IISW), 1.0 nay 1974)

^

Col. e, a 801.1. ci. tor, used cl. i. ents' funds to avoi. d bankruptcy
The total.and I. i. qui. dati. .on of busi. ness enterprises.

$210,000 and a balance deft. ci. ency wasini. sappropri. .ated was

about $30,500. He was charged wi. .tti 2 counts of fraudulent

nutsapprop, ri. atton and 3 of fraudLITentl. y oni. tti. rig to account

with 1.2 similar matters on a schedule and was sentenced to 6

on each count to total 1.2 years i. inprt. Boninent wi. tti a 6years

put CO-OPerati. on,year non-parole. Tn mitigation were

resti. ttiti. on, prtor good character, the fact that Ile was

unlikel. y to re-offend, character references, genti. 3. ne

repentance, absence of gainbl. i. rig, alcohol or titgti I. i. vi. .rig as

noti. ves and the fundamental. di. fference between b. i, s case and

The Court reinai. nedthe ordi. naty aefatil. ti. rig SOL^.. ci. to, ,.

unDoved, merittOnedtiarm done to tits partner VTLi. CTi went

88ai. nst I. eni. ency and stated that a suspended sentence wonl. d

be unthi. nkab, .. e.

^

I~

^

1.4 .

^

1< v coLE

^-

^

^

^.

^
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.

^

,

^

^

-.

-^

Blunter, a 73 year o1. d solicitor, pleaded guilty to 19 counts

of fraudulent conversion of funds from his trust accounts.

There were another 1.82 offences taken into account. Over 9

year's the respondent had made total defal. cati. ons of $738,472

$400,979 of vh. I. chand the net amount of Convex'82.0ns Was

$116,803 had been recovered. He had p, :acti. sed for 50 years,

from 1,976 on tits own, and bel. d responsi. bl. e posts wi. tti legal

f. nsti. tuti. ons. DLL, :i. rig the ti. me he made defal. cations he was a

member of the Statutory Committee of the Law Society

responsible for di. setpl. I. ne of member's of the professi. on. He

suffered from a personal. i. ty or psychol. ogi. cal problem WILLcti

made it di. ffi. CUTt for hi. in to attend to professi. onal. work

effecti. vel. y and profitably but 11i. s factiLti. .es

uni. inpatted . He sentenced to 5 year's impri. sonment

(maxi. mum 7 year's) on each count, concurrent, vi. th a

non-parole period of 1.4 months. ThemOSt that colll. d be

sai. d, accordi. rig to the Court of Criminal Appeal. , thatwas

the conduct out of greed but to bel. p hi. s fani. I. y.IPas not

libi. I. e. for a man of 73, ttio\I. gti perhaps not for a younger

man, Xi. rig CJ and Jacob J consi. dered the head sentence was

wi. ttii. .n di. setetton (Whi. te J consi. dered 7 year's appropri. ate,

though real. Iy too short), the non-parole pertod was not.

The period, gas not fat. rl. y proporti. onate to the CTi. me i. n

accordance wi. tti the prevai. 1.1. rig standards of punt. shinents a

^

I~*

^

1.5 .

^

(1984) 36 SASR 101

R V ITU'}ITER

^

.^

^
,/-\

^

.

^

^

was

^

^

^Jete
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.

^

,

^

.^

sentence of 5 year's imprisonment, with 3 years 6 months

nori~parole was approprf. ate. Tt, .i, s ^i'as the most serious case

of its kind I. n the tit. story of South Australia: vi. tti a

man :. t would have carti. ed a sentence of the order ofyounger

1.2 year's i_DPI:'ISOnment.-^

^

^

I~~

,^

B

^

^
Sentencl. rig cases ,.. n the Northern Tet, :I. tory Supreme Court

rel. attrig to charges I. nvol. ving defa, .cations by empl. oyees

^. n breach of trust and 81ni. 1.8r charges.

.

^

^

^

^

,.-\

Porter, aged 60, PI. eaded g11i. Ity to I count of fraudulent

conversi. on, I count of Larceny and 1.1 counts of Larceny by a

servant. A ini. 881.0n teacher, be acqui. ,, ed $7000 over 7 months

by falsifying pay records. Ile was sentenced to 4 year's

the fi. rst count, I year 6 months(maximum 7 year's) on

(maxi. mum 2 years) the second and 3 year's (maxi. mum 8

years) on each of the others, all concurrent, tai. t}I a

non-parole pert. od of 1.2 months, but rel. eased on awas

recogni. zance of $500 plus a surety of $500 for 3 years,

condi. ti. on resti. tuti. on would be made. 110 prior convi. cti. ons

but the Court was not altogether sati. .sfi. ed he would not

reoffend; di. sti. rigLii. shed war record and tits wi. fe's death had

^

(VDTeported, 3 Oct 1974)

^.

1.6 . R V PORTER

^

^

^

^

On
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^

,

^

^-

left its mark; tie had worked energeticel. .Iy for little reward

and now 11ad prospects of a better salary.

,^

^

^

I'~*

I^

Peerm. an, aged 54, pleaded gutl. ty to 6 collnts of obtaini. rig

money by fa, .se pretences and 4 counts of attempt. A general

foreman, he and b. i. s co-offender, ^7/10 in charge of

authorizing payments, acqui. red $8000 over I month by making

bogus claims. He was sentenced to 2 year's (max^. mum 4 year's)

on each count, concurrent, vi. th a non-parole perl. od of 8

months, but rel. eased on a recogni. zance of $200 for 3

years. Previ. ous good character wi. th long War sex. vz. ce ;

married with 5 children, i. n poor health and partial

resti. ttiti. on had been made.

^

^

(unreported, 22 Sept 1976)

17 .

^

R V PEERY,A1\r

^

I~\

^

^

was

^

^

Was

J. COLIi. ns, aged 27, pleaded 81n. Ity to 2 counts of forgery

and 2 counts of utteri. rig. A trucki. rig assi. stant, he acqtii. red

$70 by signi. rig cheques I. .n the name of the driver. Ile was

sentenced 3 years (nextmtim life)to each count,On

concurrent, with a non-paroLe period of 1.5 months. The
^

(unreported, I March 1977)

^

18 . It. v COLLTNS

.
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,

^

.

^

^

suggested transfer to Adel. atde vl'lete facilitiesCourt

better, as need for prolonged treatment: s:i. rigle and a

wanderer, wi. t. 11 a persistent rec03:'d dating back 11 year's;

severe personality atsorder and had felt hard done by, by

employer .^

--

^

I'~'

^

^

^

liras found 8111. Ity on I count of fraudLITentBLal<e, aged 43,

A bookkeeper, he acqui. ,:ed $35,000 by ustrigconvex'81.0n.

grant funds to pay off In. s mortgages. He was sentenced to I

year 8 months wi. tli a non-parole peri. od of 9 months, but was

a recogni. .zance of $300 for 2 years, underreleased On

supervi. si. on and on condition resti. ttiti. on would be coinpl. eted.

1101/7 unempl. oyed, an objecti. ve was to bel. p vi. th job si. tvati. on

and other probLems; previ. ous good character and marti. ed wi. t}I

and Tetai. .ned family ti. es:from2 chi. Id, :en; overseas

tritenti. .on was to repay5 parti. 81 resti. tuti. on al. .ready made.

^

^

(tinteported, 21 Nov 1,978)

.

^

1.9 .

I"'

It. v BL^E

^

^

^

^

^

Mayworldjtwuy,

fraudul. ent

20 .

(un, :eported, 1.3 Feb 1,979)

R V HAWU^JTW^

aged

convers, .on.

21 ,
.

PI. eaded gutlty to I count of

A trai. nee bank agent, he acqui. .red

60



.^

,

P-

,

^~

^

$17,300 over 5 months by taki. rig depos:. ts and altering

released on a recogni. 28nce of $500 and 2figures . He ^raS

suret^. es of $500 for 3 years' Previous good character,

fi. r:al. chance i. t in^. 811t beDeft. t the people ofg, .. ven a

11:15. rigi. inbis married wi. .tti I child, he had been gainbli. rig i. n

Large sums: outstandi. rig record at school, sport and work;

frank admi. BSi. ons and anxious to repay.

^.

^

.

^.

A

^

^

^

^

as

Battles, aged 27, PI. eaded 81n. I. ty to 1.9 counts of forgery and

1.9 COLInts of utteri. rig. Treasurer of the 11. T. Bl. .i. rid

Associ. .at1.0n, he acqtii. red $2657 3 months by signi. rigover

cheques i. n the name of the secretary. He was sentenced to 3

years on each count, concurrent, wi. th a non-parole period of

1.2 months. Psycb. tatri. .c evi. dence that vi. ttitreatment he

ini. ght develop a sense of responsi. .bi. I. i. ty; pri. or convicti. ons

for val. tieless cheques: present offences wi. tiltn 6 weeks of

rel. ease on a recogni. zance; i. nabi. Ii. ty to manage marital. and

fi. nanci. 81. affa^. r's no ground for Ieni. ency.

-~

^

I~\

(unreported, 20 June 1980)

^

21 . F1. v BA^ES

^

^

^

^
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^

^

.^

^

^.

^lawdesley, aged 36, pleaded guilty to 5 counts of obtai. Ding

money by false pretences and 1.6 counts of fraudulent

conversion. Treasurer of the Ten Pin Bowling Associ. atton

and accountant, he acqtii. red $60,000 over 2 byyears

retai. ni. .rig money and proceeds of cheques entrusted to h. tin for

vari. ous purposes. He was sentenced to a total of 5 year's

(maxi. ina 4 year's and 7 year's) with a non-parole pertod of I

year 9 months. Despi. te prt. or convict, .ons for fraudulent

conve, ,si. on, forgery and utteri. rig, and Larceny as a servant,

the Court observed he had capaci. ty yet to make a useful.

ci. ti. zen; i. n second marti. age, could just not manage

financi. al. Iy; great degree of cooperati. on and responsible
attitude family; had comparatively well paidto now

employment I. n Perth; f, .ILL resti. tuti. .on made.

^

I~*

^

(Intrepo:rted, 14 110v 1980)

22 .

^

1< v 1.1. AunESLEY

^

^

^

^

I^

^

^

^

"When the conduct conti. nues over a Long pert. od
ti. me and Large stuns of money are I. nvol. ved,
punt. .sliment 1.8 1.1. kel. y to be severe. "

^

11. COILi. ns, aged 31, found gLii. Ity on I count ofwas

utteri. rig. A driver, he acquired $450 bv filli. rig I. n a SLRr!ed

(un, ,eported, 9 Dec 1980)

23 . It. v COLLTNS

of
the
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^

,

-^

-~

blank cheque given to hi. .in to pay for fuel. Re was sentenced

to 6 months but released on a recogrii. 2871ce of $2000 for 2

years' Prtor convi. cti. ons for illegal use, shopbreaki. rig and

larceny, most as a juvenile and none SI. rice 1975; stable de

facto relations}I^. p and presently employed; resti. tuti. on saved

titm from 88.01.

^

^

^

I~~

,-

^

^

^

Navdesl. ey, aged 39, pleaded gut. I. ty to 3 counts of forgery

and 3 counts of utteri. rig. As accountant, he acquired

$1868 by si. gni. rig cheques in the name of a cl. tent. He was

sentenced to 3 year's on each count, concurrent, conn}enci. rig

on expi. ry of former sentence (see No. 22 above), a balance of

3 years 3 months, wi. tti a non-parole perl. od of 3 years for

both terms. The Court observed ttii. s type of offence has a

high rate of reci. di. vi. sin, rehabi. It. tati. on far ;nO

pets^. stent offender by ^,. ay of di. shonesty si. rice 1,969 and

present offences whi. Ie parole; marti. ed and di. vorcedOn

tvi. ce, ,. n de facto relati. onshi. p before i. ncarce, :ati. ons

personality di. so, ,der and confessed readi. I. y.

^

,/-\.

(unreported, 21 Dec 1983)

24 .

^

It. v HAWDESLEY

^

^

^

an

^

so
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^

,

^

^

-^

*~

Bri. dges, aged 43, pleaded gutl. ty to 5 counts of forgery and

5 cotir:ts of litteri. rig. Acting Inane. get, he acquired $1336

over I week by signing cheques in the name of the manager.

He was sentenced to 2 year's on each count, concurrent (see

110.26 below). Objecti. ves reflected medical. report advi. si. rig

treatment for depressi. ve condi. ti. OD, ri. ght of SOCi. ety to be

protected and that appropriate puntshment may also deter

others' substantial. number of prior convicti. ons i. n New

Zealand going back to 1960 for offences of dishonesty, most

recent i. n 1976; heroi. n addicti. on and 81.11. ci. ae attempt before

coming to AUSt, :aLi. .83 second marriage fail. i. rig, monetary

benefit as cheques dishonoured.

^

A

^

(unreported, 1.9 April 1,984)

25 .

^

R V BRIDGES

-^

^

,-

,-
,/.\

^

^

^

Bri. dges also PI. eaded gutl. ty to I count of fraudtil. ent

conversi. on and I count of obtai. tittig goods by tai. Be

pretences. Acti. rig manager, Ile acqtii. red $3000 by cl. at. ini. rig to

have found a buyer for the manager's Toyota motor vehi. CTe,

entrusted to tit. in for sale, and zeta^.. ned the proceeds. He

was sentenced to 1.8 months on the fi. ,:st count and 12 months

the second, concurrent wi. tti each other and the sentence
^

(unrepo, :ted, 1.9 April 1,984)

26 .

^

R V BE;. TDGES

On

hO
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^

.

^

^

.^

the first indictment (see No. 25 above).

had riot been paying his wages.

On

--

^

I^*

^

^

Bridges al. so PI. eaded gutlty to (1) 9 counts o^ ^orgery and 9

counts of uttertrig, and (2) 6 counts of obtai. ni. rig chatteJ. s

by fa}se pretences. Treasurer of the Kurri. rigal. Restdents

Community Associ. atton, he acquired (1) $81.90 2 weeks by

s, .gritng cheques i. n the name of the secretary and pubLi. c

officer, and (2) $4838 3 weeks by drawi. rig cheques

wi. thout ^unds. He was sentenced to 3 years on each count,

concurrent, but consecuti. ve on the sentences on the fi. .rst

and second matetments (see Nos 25 and 26 above), with a

non-paroLe period of 2 year's 3 months for all. terms. Felt

shameful. and atstressed.

^

(unreported, 1.9 Aprt1. 1984 )

^

2 7 .

^

R V BRIDGES

--

Alleged

^

company

^

^

^

over

Mawdes, .. ey, aged 40, PI. eaded gull. ty to 4 counts of forgery

and 4 counts of uttertrig (1.0 further counts of each offence

taken i. nto account). As bookkeeper, he acqui. red $71.60

2 months by signi. rig cheques in the name of hi. s employer (who

over

(unreported, 2L Nov 1984)

28 . R V MAWDESLEY
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^

* ,

F~

.

I'

^

had given tit. in a job desp:. te knowing of lit. s background). Ile

\, as sentenced to 4 years (maxii!1.4m Itfe cf. 7 years under

CTi. .ini. nal. Code) each count, concurrent, commencing onOn

exp^. ry of former sentences (see I^OS 22 and 24 above), with a

nori-parole peri. od of 4 years for the accumulated terms.

Formi. dabl. e record and present offences while bai. I ,On

potential. for decla, rati. on habitual criminal; strangeas

makeup and de facto relationship now at an end: patd very

I. i. ttl. e for work, satd ai. in was to provi. .de for faintly:

admi. BSi. ons made to "clear the 81.8te" but true

resti. tuti. on.

,--

^

--

I~'~

^

^

^

^

^

^ ^/-\

^

Gl. yrin, aged 30, was found gtii. Ity on I count of fraudulentl. y

app, :opri. ating property and I count of fal. si. fyi. rig company

documents. A nanagi. .rig di. rector, he acquired $6000 by

prepari. rig a false agreement and recei. pts for the sale of a

fi. cti. ti. o1. ^s person. He was sentenced to 9caravan to a

months on the first count and 4 months the second,On

An objective to Tet. nforce coinnerci. al.concurrent.

morality; prior convi. cti. ons but had attempted to

i. riterfe, ,e w^. tti a wi. triess: skilled tradesman but poor

busi. nessman, marriage broken up and now i. n de facto

rel. ati. onship: bad been owed money by company; contributed to

^~

(tinteported, 1.7 Jan 1985)

29 .

^

R V GLYNl, '

^~

^

nO

^

I

nO

was
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- .

--

.

^

^-

a number of social

convi. cti. on di. sini. s sed .

P-

^

^

,^~

^

and

Mt. kirijmi. k, .. nj, aged 36, pi. eaded 81Ji. I. ty to I count of

fraudLITent ini. sapp, :opri. ati. on. A bank agent, he acqtit. red $400

2 months by al. ten. rig fi. gutes. He was sentenced to 1.2over

months wi. tti a nori-parol. e period of 4 months, but

rel. eased on a recogni. zance of $500 for 2 years, on condi. ti. on

110resti. .tt. Iti. on ^, 0\11d. be made and he abstai. ned from Itquor.

p, :5.0r convi. cti. ons for di. shonesty but several i. nvol. vi. rig

I. i. quo, ?; gi. ven a chance to go back; marti. ed vi. .th 2 chi. I. d, ,en,

used for beer and cards: wei. I regarded i. n OenpeLl. i.money

comumni. ty and prospects of getting a job5 freel. y ad, ini. tted

offences, del. By I. n prosectiti. rig.

;^

sporting

^

30 .

(unrepo, rted, 15 Oct 1,985)

^

clubs ;

It. v MIRINJMTKTNJ

^

appeal

^
A\

^

against

^

^

^

Shal. drake, aged 24, PI. eaded gut. I. ty to I count of forgery. A

ki. tctien hand, he acquired $2700 by signi. rig a cheque in the

of a partner. He was released on a recogrii. .zance ofname

110 prtor convicti. ons and hop^. rig to$1.000 for 2 years'

^

(tint'eported, 23 JULy 1986)

31 .

was

1< v SI^LDRAXE
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^

.

^

accountancy; overseas visitor, atin ^, as topractise law

pay for fare to meet pregnant de facto tit. fe s parents'

expressed regret and apologised, full resti. ttiti. on ^}. ade.

^.

-~

,-.

Or

.^..

^

;'.

llamasay, aged 23, PI. eaded g111.1. ty to I count of indotsi. rig a

bill. of eXchange without Lawful. authori. ty, I count of

fal. si. fyi. rig an account, I count of false accounti. rig, I count

of forgery and ICOTint of steal. i. rig (1.5 si. full. at offences

taken i. nto account). A bank offi. ce, r, he acquired $10,133

Heover 1.4 months by juggl. trig vari. ous customer accounts.

sentenced to 2 year's on the fi. T'st count and I year onwas

each of the other counts, concurrent, but was released on a

teeogni. zance of $4000 PI. IIS 2 sureti. es of $2000 for 2 year's.

Excepti. onal. leniency a Do 1.1. kel. .i. .hood of reoffendi. rig; good and

stable family background, and engaged to be mart'i. ed;

worth, 71/11. e c^. ti. zen, bel. d I. n high regard; had been

treadmi. 1.1 of di. shonesty, now contri. te and full. resti. ttJ. ti. on

mades full. and frank confessi. on, delay I. n prosecuti. rig.

^

^

(un, :eported, 6 Aug 1,986)
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Partri. dge, aged 33, pleaded gtillty to I count of larceny by

a clerk, I count of steal1.71g ^. rid 5 counts of falsifying an

account. A bank offi. cer, she acqtitred $11,819 over 3 year's

and 8 months by juggl. ing various customer accounts. She was

sentenced to 15 months, but was rel. eased on a recogn. i. zance

of $1,000 for 2 years, under supervi. si. on. Seti. ous comintini. ty

triterest i. nvol. ved, but previ. .OILS good character and 11nl. I. kel. y

to reoffend; now marti. ed, at. in was to support former de facto

husband and her brother3 restitution made by tier father;

ashamed and very remorseful.
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(tintepo:, ted, 13 Feb 1987)
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