ENTRAPMENT IN AUSTRALIA

The increase in agent provocateurs is particularly
noticeable in the last 10 years due to the drug sub-culture
and the difficulty facing the police in obtaining

convictions in relation to drug offenders.

It is now common to find that the police have either used a
member of the police force or a drug addict and/or pusher to
act as an agent provocateur. It is on the basis of this kind

of evidence that many offenders have been convicted.

"Entrapment” is a generic term which covers many situations.

It covers the use of an égéﬁt provocateur as well as the
simple laying of a trap for an alleged criminal by the:

[}

police.

As you well know, there is in the United States a defence in
entrapment. Entrapment as a defence has come to prominence
particularly in the cases of (1) John De Lorean, the former
head of the car empire who was charged with cocaine
trafficking offences and (2) what became known in American
Political History as Abslam, a "sting" which involved a
number of U.S. congressmen and offers of money by non-

existent middle eastern potentates who were in fact FBI
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Agents.

As it is also wellknown that whilst entrapment is clearly a
defence in America it has been held on many occasions in

Australia that it is no defence.

This is also the law in England.
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WHAT IS ENTRAPMENT?

Usually, entrapment is the final act to take place in a
scenario that invariably includes that wellknown Frenchman,

Agent Provocateur.

A police trap, per se, cannot be unlawful or lead to any

defence.

Police traps are part of legitimate practices and have led
to the arrest of literally thousands of criminals over the

years.

The legal and moral problems attendant upon entrapment
increase when to the police trap set for the prospective
of fender one adds :- !

1. A measure of incitement or importuning either by a
policeman, albeit plain clothes and/or undercover, or a
member of the public acting as an agent for the police
and/or

2. A finding that, but for the actions of the police,

either directly or indirectly, no offence whatsocever would

have been committed.

The authorities are fairly clear that the doctrine has no
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part to play in a scenario whereby an accused person is
prepared to commit the type of crime, or even predisposed to
commit the type of crime, so that the incitement or
importuning merely means that on this occasion the offence

took place instead of some other occasion.

It will follow therefore that such a person would have
committed or would probably have committed an offence of the
same or substantially similar type without the importuning
or incitement by the Agent Provocateur on the particular

occasion.

The typical case is of course the drug dealer or a person

prepared to sell drugs.

The incitement is merely as to the particular sale :-
In the case of the typical drug dealer, it is not
the desire and/or intention to sell which comes
into being in consequence of the incitement, but
merely the desire or intention to sell on that

particular occasion.

As Bray C.J. stated in R. v, VENEMAN AND LEIGH (1970)

S.A.S.R. 506 at P. 508 :-
"..... there may be a distinction between a
case where the Crown witness merely affords the

opportunity to the accused to commit or attempt
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to commit the crime if he is so minded, and a
case where the Crown witness beguiles or seduces
an unwilling accused to commit or attempt to

commit the crime.”.

In pointing out this distinction, His Honour was obviously
referring to the American cases and, in particular, SHERMAN

v. U.S. (1958) 356 U.S. 369, SORRELLS wv. U.S. (1933) 287

U.S. 435 and U.S. v. JANNOTTI, a case involving one of the

participants in Abscam.

However, the Courts in South Australia have recently
recognised that whilst an accused may be a drug dealer in
cannabis and its derivatives, he may not be a drug dealer in
heroin. An act of incitement by an Agent Provocateur in
those circumstances causing him to obtain and sell heroin to
such an Agent Provocateur was held to be a relevant factor

in mitigation of penalty only: See R. v. ROMEO op cit.
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THE HISTORY OF ENTRAPMENT IN AUSTRALIA.

o

. INTRODUCTION

—

.here is a paucity of Authorities in Australia on the
—uestion of entrapment. Obviously the question of the

kpropriety of an agent provocateur has arisen in many trial

fro—

ituations.

—

—~

. 'h. absence of reported authority does not therefore
~dequately reflect the number of occasions on which the
admissibility of the evidence obtained by means of
—1ntrapment may have been argued. Indeed it is fair to say
that there must have been a substantial number of occasions

—n

vhere the discretionary principles of BUNNING v. CROSS,

IRELAND and CLELAND have been resorted to in relation to an
issue of entrapment or agent provocateur without the case

“reaching the law reports one way or the other.

'
V! >

e

B. THE HISTORY OF ENTRAPMENT AS DISCLOSED IN THE REPORTED

CASES.

“See following cases.
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l. R. v. NATION (1954) S.A.S.R. 189.

This defendant was an antique dealer in Adelaide. He was
convicted on 16th June, 1954 in relation to an offence
alleging that on 24th April, 1954 at Adelaide he attempted
to procure the commission by Richard William Aldridge of an

act of gross indecency.

Although Aldridge denied some of the allegations put to him
by defence Counsel it was clear from Aldrige's own
admissions that he had lied to Nation, hence the Full Court
observed :-

"...it was clearly open to the appellant's Counsel
to suggest to the jury that all of his denials were

merely further instances of his willingness and

ability to lie and that he had deliberately and

consciously in the beginning set himself out to

trap the appellant into the commissiébn of some

homosexual offence in order that he might make an

arrest.". (P. 193)

Whilst Nation appeared to be a clear case of entrapment or
something akin to entrapment, even taking the prosecution
case at its best (or perhaps worst), entrapment as a weapon
in the defence armoury, seems not to have been utilized
other than to argue the point on appeal that Aldridge was

not only a complainant in the matter but also an accomplice.
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2. R. v. VENEMEN AND LEIGH (1970) S.A.S.R. 506.

Venemen and Leigh were two entrepreneurs who decided that
what the used car business needed was a massage parlour

close by.

They attempted to set up a massage parlour on a main street

in the southern suburbs of Adelaide.

They advertised in the press for young women to attend and

be interviewed for a job.

The applicants for the interview, it is fair to record, were
rejected on the basis that they were too ugly. (This,

therefore gave rise to a defence of impossibility.)

Both Venemen and Leigh who conducted the job interview and
who were responsible for rejecting the police‘officers on

the grounds of their personal attributes were arrested and
charged with endeavouring to procure women to become common

prostitutes.

It was clear that the women police officers acted as Agents
Provocateuses. The case reached the reports solely on the
basis that their plea of not guilty raised the admissibility

of the entire evidence for the prosecution case.
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The Chief Justice, Bray, pointed out :-

That the evidence sought to be excluded was not
evidence of the admission of a crime but evidence
(if believed) of the commission of a crime. On
that basis the law relating to admissibility of
confessional material was not opposite. Any
transgressions of the law relating to confessions
and admissions did not apply since this was
evidence of (if it was evidence of anything) of the

commission of the offences.

On the second point an application was made to his
overriding discretion to reject the evidence. His

Honour said (at page 507) :-

"However repellant the practice of -
employing agents provocatéurs may be the
courts have regularly admitted their
evidence. I am not prepared to say that
they have been wrong, or that it would be
a proper exercise of my judicial d
discretion, if I have any, to reject this
evidence, simply on the ground that it
was obtained as a result of the women in
guestion falsely pretending to have been

engaged in prostitution in the past,
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hypocritically expressing a willingness

to be engaged in it in the future.”.

He also added :-

"..... there may be a distinction between
a case where the Crown witness merely

affords the opportunity to the accused to
commit or attempt to commit the crime if
he so minded, and a case where the Crown
witness beguiles or seduces an unwilling
accused to commit or attempt to commit

the crime."

Lastly, he added :-

"...I by no means say that I approve of

police entrapment.” -

3. The next reported decision in which entrapment was raised

Continued - 12.

is R. v. WILLIAMS AND WILLIAMS (1978) 19 S.A.S.R. 423.

This again was a case of further charges of endeavouring to

procure women to become common prostitutes.
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Again an advertisement in the Adelaide Advertiser produced
police women who applied for jobs and who presumably lied
about their involvement in prostitution in the past and
their willingness to be engaged in the future and who as a
result of their activities obtained the arrest of the

defendants.

In R. v. WILLIAMS however, Counsel for the‘appellants'took

the point that the police women were agents provocateurs who
were seeking to entrap the appellants and that such evidence
may be excluded in the discretion of the trial Judge, who

failed to exercise his alleged discretion.

The Court of Criminal Appeal held :-
"...it is not part of the criminal law of
South Australia, or any part of
Australia, or of the United Kingdom, that
a Trial Judge in a criminal case has a
discretion to exclude the evidence of
agents provocateurs. The possible
existence of such a discretion has been
the subject of much debate, but Counsel
agreed that its temporary recognition was
abandoned soon afterwards in the United
Kingdom. The advantage of such a

discretion in limited circumstances was
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discussed by Bray C.J., in R. v. VENEMAN

AND LEIGH and in the Third Report of the
Criminal Law and Penal Methods Reform
Committee of South Australia. Counsel
invited this Court to allow this appeal
due to the failure of the Trial Judge to
exercise a non-existent discretion, a
courageous ground of appeal to say the
least. We would dismiss this grant.".
(At P. 430)
{Note:- The doctrine of the law of entrapment has come a
considerable way since WILLIAMS' case and as will be seen,
infra, there is now a clear discretion so that the courage

of Counsel has been vindicated.)

4. R. v. MANDICA is the next case which involved entrapment

by the police.
This was a drug case and Mandica another defendant had been

found guilty of the crime of trading in Indian Hemp.

The police had apparently obtained information that an
illegal drug transaction would occur and arranged for an
undercover police officer and an agent provocateur to meet
the defendant and others and indeed to do a deal with them
for the sale and purchase by the undercover policeman and

his partners of Indian Hemp.
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The defendants were found guilty and appealed, and it
appears from the report that entrapment was not raised with

reference to the conviction but only as to sentence.

The South Australian Supreme Court held :-

"This ground for leniency does not exist, however,
where the effect of the police trap is not to
encourage a person to commit an offence which he
would not have otherwise committed, but merely to
detect and obtain evidence against an offender who

'is only too ready to commit the offence.”.

It will be seen that the South Australian Supreme Court at
least recognized that entrapment was a relevant aspect in
sentence particularly in cases where a person would not

otherwise have committed an offence.

The various scenarios were cogently described by King C.J.,

at page 404 :-

"It would be totally wrong, of course, for police
officers fo incite or encourage susceptible persons
to crime in order to arrest and prosecute them for
offences which they might not have otherwise
committed. Indeed, in such a case the police

officer would himself be guilty of a crime. The
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situation is entirely different where police have

reliable information that a person is engaged in

criminal activity. 1In such circumstances a police

trap is a legitimate device for obtaining the

= evidence necessary for a prosecution. Sometimes it
is the only way in which those carrying on
criminalbusinesses and activities can be brought to
justice."

s

— 5. The next reported decision in Australia is that of

JARDINE, a decision of the Queensland Court of Criminal

Appeal reported in (1981) 5 Crim. L.J. 49.

The facts in Jardine, a drug matter, were that an undercover

agent had managed to trick Jardine into selling cannabis.

— The court made it clear that entrapment was not a defence
(?\\ (in accordance with SANG (1979) 3 W.L.R. 263)‘but that :-

"..... the conduct of an agent provocateﬁr can at

times be a mitigatory factor as far as sentencing

= is concerned...".
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6. CORRIGAN v. MOLONEY (1983) 32 S.A.S.R. 63.

Corrigan was charged with exceeding .08 and admitted to a
breath analysis test which showed that he was in excess of

.08.

He was told of his right to have a blood test and Corrigan
alleged that after he had enquired as to whether or not it
was possible that such a blood test would give a high
reading a police officer said to him, "I wouldn't if I was
you", and that in consequence of that stateﬁent from a

police officer he had elected not to have a blood test.

Although the police officer denied making the statement that
the appellant said he had made to him the Magistrate at
first instance did not make any finding of credibility on
this question.

The appellant appealed and Zelling J., recognised that the
case raised before him a question a potential question of

entrapment.

His Honour reviewed the decisions in R. v. SANG and R. v.

IRELAND and BUNNING v. CROSS and held that BUNNING v, CROSS

and IRELAND represented the law in Australia and SANG did
not. In the end he held that there was no unfairness that

the type discussed in BUNNING v. CROSS such as would require
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the rejection of the breath analysis test (page 71).

7. R. v. DUGAN (1984) 2 N.S.W. 554.

Darcy Dugan will be well-known to legal historians occupying
as he does a niche in the Criminal Hall of Fame in

Australia.

His appeal heard in 1984 related to a bungled robbery

Continued - 20.

attempt. The police had obviously received plans of the
Dugan gang to hold up the service station and supplied a
pistol which they had rendered inoperative and bugged the
car in which Dugan was travelling and thereafter set up an

ambush at the scene.

Dugan gave, in his unsworn statement, an outline of "facts"
alleged by him indicating that he had been "set up".

Counsel for Dugan attempted to have the verdict set aside on
the basis that there was a higher principle at stake than
the conviction of Mr. Dugan, namely, "no State can safely
adopt a policy by which crime is to be artifically
propogated”. Counsel attempted to buttress this argument by
resort to the law relating to entrapment; but the Court
refused to recognise any special law relating to entrapment

and instead said at Page 558 :- "The law to be applied is to
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be found in the judgment of Stephen and Aickin J.J., in

BUNNING v. CROSS.

Evidence proferred by the Crown that has been obtained

"unlawfully or improperly" (per Dickson C.J., in WENDO v. R.

(1963) 109 C.L.R. 559 at 562) or that is the "product of
unfair or unlawful conduct on the part of the authorities”
{per Stephen and Aickin J.J.,) at 75)) may, as a matter of
discretion, be rejected by the Court. The discretion is to
be exercised upon the comparative evaluation of two
competing policy considerations, described by Stephen and
Aickin J.J., as involving "questions of high public policy"

(at 74).

The Court is required to make a relative, balanced
assessment of the interests of the community in facilitating
the apprehension of offenders and bringing them to
conviction, on the one hand, and, on the othert hand,
repudiating conduct and subterfuge in the processes of
criminal investigation that are unfair or unlawful in the
sense of bearing so gross a character as to offend relevant

concepts of democratic decency.”

It is interesting to note that the Court is there
propounding a test for discretionary exclusion of evidence.
Applying the test of whether or not the evidence sought to

be led there is "so gross a character as to offend relevant
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concepts of democratic decency" is a useful starting point
for the defining of a standard of conduct for police
officers to follow. As the Court later observed (at Page
558(g)) :- "Whilst dealing generally with this important
matter of principle, it is as well to clarify the role of
the Courts in relation to the conduct of police
investigations.The Courts do not in any sense supervise or
lay down absolute codes for the conduct of police

investigations.”

And the Court added (at Page 559) :- "The Courts do,
however, positively enter the field of reaching value
judgments upon the methods adopted by the police in that the
Courts exercise a discretion to reject evidence which does
not pass the test of the relative, balanced assessment

required by the law as stated in BUNNING v. CROSS".

It is unfortunate that no guidance was given by the Court of
Criminal Appeal in New South Wales as to what acceptable and
unacceptable standards of police conduct were or might be.
Nevertheless, it is obvious that the nature and extent of
police methodology in Australia, particularly where it
involves an aspect of entrapment or agent provocuteur, (if

R. v. DUGAN is good law throughout Australia) will need to

be assessed in accordance with the underlying discretionary

rules embodied in the BUNNING v. CROSS and R. v. IRELAND

cases as expounded in R. v. DUGAN.
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The Court of Criminal Appeal pointed the way when Street

Cc.J. stated :- "Recognition of such a taint will result, at

first instance, in rejection of otherwise admissible

evidence or a verdict by direction, or, at appellate level,

in the quashing of a conviction.”.

It is obvious, therefore, that the discretion in BUNNING v.
CROSS in cases of entrapment, if entrapment is to come under

the umbrella of the BUNNING v. CROSS discretion is to be

exercised upon the comparative evaluation of the two
competing policies; (a) in the interests of the community
and convicting criminals and (b) the public

interest in repudiating conduct amounting to subterfuge and
processes of criminal investigation that are unfair or
unlawful in the sense "of bearing so gross a character as to
offend relevant concepts of democratic decency." (Per Street
Cc.J. P. 558).

8. The next case in which entrapment was raised as a minor

issue was YOUNG v. QUINN (1985) 59 A.L.R. 225. The Court

noted (at P. 234)that the Trial Judge "was told by Counsel
for the accused that these matters were said to be relevant
to the committal proceedings because the answers may show
that the drugs, the subject of the charges, were not in fact
imported or they may reveal one or more of what are said to

be "defences" of entrapment or bias.".
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The Court held (at Page 238) :- "..... There is no defence of

"entrapment” known to our law (see R. v. SANG (1980) A.C.

402; CLELAND v. R. (1982) 43 A.L.R. 619; CORRIGAN v. MOLONEY

(1981) 32 S.A.S.R. 63 at 70; GILLIES "The Law of Criminal

Investigation®™ at Page 283 ff.)

9. R. v. COWARD (1985) 16 A. Crim. R. 257. In COWARD'S case

factually it was very similar to DUGAN'S case. Coward and
another man broke and entered a house and stole some s tamp
albums. The police knew from information provided that the
offence was to take place and although they had set a trap
they only_caught Coward and not his co-offender. After the
opening, the Crown called the owner of the stamp collection
and an employer of the owner who had charge of the house at
the relevant time. At that point, Counsel for Coward
submitted that the "evidence against Coward was illegally
aha improperly obtained and therefore should be excluded in

your discretion.". ‘

He then asked the Judge to conduct a voir dire presumably in
relation to the evidence of the detectives who were the only

other witnesses listed on the Information.

It is not clear whether he did so because the defence had
been unable to identify any evidence which it was able to
call to establish that the police with and through Bickley

had encouraged the appellant to commit the offence or
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whether assuming that to be the case this would establish
any basis upon which he could in the exercise of his
discretion exclude the evidence of the police officers who

were party to that encouragement.

10. The last reported cases that specifically related to

- entrapment are R. v. VUCKOV (1986) 40 S.A.S.R. 498 and R. v.

ROMEO (1987) 45 S.A.S.R. 212. The facts in relation to

i these cases are discussed infra.

(—



Continued - 22.

CATEGORY 1

A. THE JURISPRUDENTIAL BASIS FOR A DEFENCE OF ENTRAPMENT

The basis of entrapment therefore seems to lie in the fact
that the conduct of the prosecution has been so outrageous
whether deliberately or inadvertently, and in consequence
of such conduct a man has committed an offence when he

would never have committed any offence of that type.

Seen in this light, entrapment certainly should, if shown
to exist, result in the evidence of the commission of that
offence being excluded in the exercise of the now well-
recognised discretion that arises as a result of the line
of High Court cases usually referred to in the same breath

as IRELAND, BUNNING v. CROSS and CLELAND.

cf. R. v. IRELAND (1970) 126 C.L.R. 321; BUNNING v. CROSS

(1978) 141 C.L.R. 54 and CLELAND v. R. (1982) 151 C.L.R. 1.

Whether the evidence be excluded as evidence obtained "at
too high a price" or because the evidence has been obtained
as a result of police practices which have in turn resulted
in a grave impropriety being done to the accused, will one
day have to be decided by the High Court who will, no
doubt, address the ultimate question :-

M e Is entrapment a defence under any code

or under common law?"

It is not difficult to see the extent to which entrapment
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may taint the entire prosecution case.

If the accused would never have committed the offence in
the first place but for the actions of the Agent
Provocateur, the Agent moreover of the police, it is indeed
consonant with commonsense that the whole prosecutioin case

should be thrown out the window.

The effect therefore of entrapment as a factual matter on
which to base the discretionary rejection of evidence of
the commission of the offence puts entrapment at no high a
level than substantial police wrongdoing when judged by
community standards, regardless of how the police saw their

actions.

As mentioned previously, the question that must be
addressed by the High Court sooner or later, is whether or
not putting entrapment on this basis and at this level is
sufficient, or whether it should be elevated to the status

of a defence.

The difference between entrapment and other police

malpractices is that the latter usually leads only to the
excision of confessional material whereas entrapment (if
proved) inevitably leads to the excision of all material,

i.e., the entire prosecution case.
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In this regard the practical effect of entrapment is to
operate substantially as a defence since it provides a
complete answer to the prosecutor's case. Alas for defence
counsel, entrapment has never - yet - been held by a court
in Australia to be a defence to a charge under either a

code or at common law.

The interesting new direction of the criminal court is to
regard entrapment as either akin to or operating under the

umbrella of abuse of process.

Logically, there are good reasons why entrapment should be

regarded as suil generis with abuse of process.

Abuse of process in its most common form strikes at the
root of a fair trial; in particular, the difficulty the
accused may have in obtaining a fair trial.

Usually the matters raised on abuse of process applications
are matters which in America might reflect on what they
call "due process", e.g., delay, loss of witnesses, faulty
memories of events due to passage of time, difficulty in
defending the charge, destruction of exhibits or potential

exhibits, to name but a few examples.

There is however a category of activity under the rubric of
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abuse of process that concerns itself with police
impropriety or misbehaviour and prosecutorial unfairness.

Such instances of factual situations are :-

1. A police prosecutor tendering no evidence in
committal proceedings so that they were then dismissed and
then instituting fresh but identical proceedings: R. V.

MANCHESTER CITY STIPENDIARY MAGISTRATE, EX P. SNELSON

(1977) 1 W.L.R. 911.

2. The police using deportation proceedings as a

front for extradition proceedings: R. v. BOW STREET

MAGISTRATES, EX P. MACKESON (1981) 75 Cr. App. R. 24.

3. The police laying two summonses against the
defendant, each being mutually inconsistent on a factual
basis and then failing to provide particulars of each, -
since to do so would commit the prosecution to'one of the
two mutually exclusivecourses of prosecution: R. v.

NEWCASTLE-UPON-TYNE JUSTICES, EX P. HINDLE (1984) 1 All.

E.R. 770.

4. The police prosecutors deliberate failure to call
all material witnesses during a committal hearing: R. v.

SLOAN (1988) 32 A. Crim. R. 366.
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Whilst it may be said that these cases are aspects of
prosecutorial as distinct from investigatorial misconduct
it is submitted the little (if anything) turns on such a

distinction.

There are many examples of investigatorial misconduct
and/or negligence that have led to successful applications
based on abuse of process although it must be admitted that

such applications are usually based on delay.

Examples of this type of investigatorial prejudice can be

seen in the following cases :-

1. WHITBREAD v.COOKE NO. 2 (1986) 5 A.C.L.C. 305.

(The Cambridge Credit Corporation case No. 1)

2. HERRON v. McGREGOR (1986) 6 N.S.W.L.R. 246 (The
Deep Sleep Therapy Case) .
3. JOEL v. MEALEY (1987) 27 A. Crim. R. 280 (The

Negri River Share Case)

4, COOKE v. PURCELL Unreported Court of Criminal

Appeal New South Wales 988 of 1988 (The Cambridge

Credit Corporation No. 2 Case).
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Nevertheless, at least in one case entrapment has been
recognised as sui generis with abuse of process: See R. v.

VUCKOV (1986) 40 S.A.S.R. 498 per Cox J.

Vuckov was in fact Romeo's girlfriend and on appeal the

case is reported as R. v. ROMEO (1987) 45 S.A.S.R. 212.

The facts in the Vuckov/Romeo case were that W. was a
police informer and used by the police to incite, instigate
and initiate the offence forming the charges against Romeo

and Vuckov.

W. was in substantial trouble himself on numerous charges
including trading in heroin and he hoped to get some
assistance from the authorities in return for assisting

them.

He was not only the eager tool of the drug squad, but his
whole lifestyle depended on inciting the successful

delivery of heroin from Romeo.

W. approached Romeo whom he knew dealt in cannabis
products. The police suspicions were that Romeo was
probably a cocaine dealer and possibly a heroin dealer, but
all they had in relation to the latter allegation was a

mere possibility.
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In the end, the Court of Criminal Appeal gave a discount
from the sentence of imprisonment to allow :-
M e for the possibility that he might never

have traded in heroin."” R. v. ROMEO (1987) 45

S.A.S.R. 212 per White J. at Page 219.

As a result of the importuning of Romeo by W. and as a
result of incitement offered to Romeo by him, Romeo
obtained heroin which he sold and delivered to W. who was
"wired up" by the police. The police had set a trap for
Romeo at the time of delivery and Romeo handed over the

heroin and Vuckov collected the money.

Cox J., the Trial Judge, recognised that the problem was

that :-

"The practice of crimes being instigated in any

real sense by the police themselves is an unsav-
oury one and calls for very careful supervision

or control if it is not to become an instrument

of injustice."”

See r. v. VUCKOV (1986) 40 S.A.S.R. 498 per

Cox J. at P. 501.

After discussion of authorities on the discretionary

exclusion of evidence he concluded at Page 514 :-



Continued - 29.

"It follows that if the evidence that the Crown
seeks to lead in proof of the charge had been
obtained improperly by means of entrapment, the

Trial Judge has a discretion to exclude it."

So far so good.

He then went on to consider the issue of entrapment and its
\ﬁ( relationship to abuse of process at Pages 515-524, to which

I shall return when dealing with Category 11 of this paper.
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B. ENTRAPMENT AS A DEFENCE

Whilst in most Australian cases in which entrapment has
been raised, dicta is to be found to the effect that
entrapment is not recognised as a defence under Australian
criminal law, the usual authority for such a proposition is

R. v. SANG (1980) A.C.C. 402. This English case decided

that entrapment was not a defence in England although the
issue of entrapment was not relevant for the actual

- decision in SANG.

Given that so far the basis of the discretionary rejection
of evidence obtained by entrapment rests upon an ’ 4

enlargement of the Rule in BUNNING v. CROSS op cit and the

— application of the principles from that and other cases to
cases where the "entrapment" consists of a perceived
impropriety or illegality arising out of the use of an

L~ agent provccateur and/or the methods of entrapﬁent, there

is no reason, it is submitted, why entrapment could not and

- would not stand as a defence, qualified or absolute, under

our system of criminal Jjustice.

Just as the PROUDMAN v. DAYMAN defence as it is sometimes

called is a defence which is of limited application, there
is no reason why an entrapment defence should not apply in

limited and restricted circumstances.
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See PROUDMAN v. DAYMAN (1941) 67 C.L.R. 536 per Dixon C.J.

at P. 541 where he enunciated the defence as consisting of
an honest belief on reasonable grounds in the existence of
a state of affairs which, had it existed, would have made

his acts innocent.

Cox J., in R. v. VUCKOV at Pages 504-511 deals with the

question:- "Is there a defence of entrapment?”

In the end he concludes that there is not such a defence

known to Australian law but his reasoning is of interest.

Cox J., felt that he was bound by some of the expressions
of King C.J., in the Court of Criminal Appeal in HUNT v.
WARK (1985) 40 S.A.S.R. 589 where King C.J., had stated

that R. v. SANG correctly summarised the legal position in

Australia.

-

However, Cox J., did discuss the United States authorities

namely: SORRELS v. U.S. (1933) 287 U.S. 435, SHERMAN v.

U.S. (1958) 356 U.S. 369, U.S. v. RUSSELL (1973) 411 U.S.

423 as well as R. v. SANG (1980) A.C. 402, noting that the
question of entrapment as a defence did not have to be

expressly decided in SANG.

It is obvious that the rejection of entrapment as a defence
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in England has been substantially influenced by the :-
®"..... heavy limitation that English Courts place
upon the power of the Trial Judge to exclude
evidence that has been obtained by improper

means. KARUMA v. R. (1955) A.C. 197 and all the

subsequent cases ..... ennunciate a much narrower
principle than that stated by the High Court in

R. v. IRELAND (1970) 126 C.L.R. 321 and BUNNING

v. CROSS (1978) 141 C.L.R. 54 and CLELAND v. R.

(1982) 151 C.L.R. 1l.". (Reference R. v. VUCKOV

per Cox J., at 508.

It is submitted therefore although our High Court may not
choose to follow R. v. SANG and may one day be prepared to
grasp the nettle that embracing entrapment as a defence

would present.

Cox J., came to the conclusion that entrapment‘was best
dealt with, not as a defence, but as part of abuse of
process, the net result of a successful application of the
proper concept of entrapment leading to a stay of the

entire prosecution case.

In addition to the South Australian authority of HUNT v.
WARK standing in the way of entrapment as a defence, Cox

J., also felt that there was no easily perceived principle
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" which supported a defence of entrapment and therefore

readily identified those circumstances where such a defence

should or should not be allowed.

However, if the concept of entrapment has as its
jurisprudential basis the existence of an intention to
commit an offence which would not otherwise be present and
it is submitted that Cox J's arguments would not be of any

great practical consequence.

What the law seems to frown upon is the bringing into
existence ‘in the mind of the entrapee by the actions of, or
as a result of the actions of the entraper, the intention
entraper, no intention to commit that offence or class of
offence would ever have come into existence in the mind of
the entrapee. It will be seen that if this is a correct

formulation, it bears a strange resemblance to PROUDMAN V.

t

DAYMAN op cit. -

In that case the intent to do the act is an innocent intent
because of the belief in the existence of a state of
affairs which had they existed would have made the acts
innocent. In entrapment, the intent to do the act is an
intent created because of belief in the existence of a

state of affairs brought about by the act of the entraper.
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If this proposition or a proposition substantially similar
to it became the law in Australia, such a test would, like

self-defence and most other defences, be a question for the

jury.

It is submitted that the directions as to the law and facts
would be as succinct and clear as other directions in

relation to other defences.

I1f entrapment was a defence, then like provocation it would
imply an intention to commit the offence and focus the

jury's attention on the way in which that intention arose.

It is submitted it would be no more difficult for a jury to
decide whether entrapment was responsible for the existence
of the intention than it would be for them to decide if

provocation was responsible for such existence.

4

Whilst it may be said that there is little to choose

between :-
1. Entrapment as a defence to a charge or
2. Entrapment as a matter which, if proved, results

in exclusion of all the prosecution evidence

obtained as a result of such entrapment or
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3. Entrapment resulting in a complete stay of the

entire prosecution

It should be noted that 2 and 3 rest solely within the
exercise of the Trial Judge's discretion whilst 1 rests

almost solely in the hands of the jury.

Most criminal barristers would prefer to place their
client's safety in the hands of the jury rather than the

Trial Judge.
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C. STANDARD OF PROOF

It is submitted that the standard of proof of the defence
of entrapment should be no more and no less than other

defences, namely on the balance of probability.

This accords with commonsense and would be a proper

standard to be applied in all cases.
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CATEGORY 11l

THE POWER TO STAY A PROSECUTION IN CONSEQUENCE OF A FINDING

OF ENTRAPMENT

There is no doubt that the Court has an inherent power to

stay proceedings

Although the High Court Judgment in jago v. THE DISTRICT

COURT OF N.S.W. as yet to be handed down on the leave

application, even the prosecution argued that every Court

had the power to stay proceedings for abuse of process.

It seems to be accepted in Australia now, since the

decision in R. v. BARTON (1980) 147 C.L.R. 75 that Courts

do have the power.

For a recent decision involving the general poWwer to stay
as an exercise of the inherent jurisdiction of the Supreme

Court see aston v. D.P.P. (1987) 45 S.A.S.R. 181 and the

cases therein referred to including jennings construction

limited v. BURGUNDY ROYALE INVESTMENTS PTY. LTD. (1980) 69

A.L.R. 265 (an application from the Northern Territory).

In abuse applications, although it is referred to as a

power to stay, in fact it is a power to bring the
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prosecution to an end by indefinitely staying the

proceedings.

Although it is referred to as a power to stay, in fact it
is a power to bring the prosecution to an end by

indefinitely staying the proceedings.

It is now clearly recognised that the law with respect of

abuse of process gives a Trial Judge power to order such a

stay.

See R. v. GRAY'S JUSTICES EX P. (1982) Q.B. 1239 and R. v.

DERBY MAGISTRATES COURT EX P. BROOKES (1984) Crim. L.R.

755.

I1f, therefore, entrapment is considered as falling under
the umbrella of abuse of process, then by logical extension
of the argument there would be a power to stay' if

entrapment be found to exist.

The next question to be answered is whether or not staying

of proceedings should be preferred to mere exclusion of the

evidence.

Cox J., thought that a stay was the proper remedy and it is

submitted that this invariably should be the remedy to be
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applied, if entrapment is not to be a defence.

Exclusion of the evidence is one thing, but of course the
prosecution may have other evidence; whereas, if a stay is
granted because of the actions of the prosecution in acting
in a way which results in a finding of entrapment, then it

matters not that the police may have other evidence.

As Cox J., stated at Page 517 of R. v. VUCKOV :- "Let it be

supposed that an application along more or less orthodox
lines of the principles of discretionary exclusion could
lead the Trial Judge in an entrapment case to reject the
evidence of the agent provocateur and any police officers
who were involved in the entrapment or took a confession
later from the defendant. That would not necessarily be
sufficient to stultify the prosecution. There might be
evidence from a casual observer, say, or from some
independent person to whom the defendant later made a
confession - that is, from witnesses from whose evidence is
not tainted by their conscious involvement in the police
trap. If the discretion to exclude is to be applied
effectively, therefore, it must be extended to the whole of

the prosecution evidence." (P. 517)

And further :- "What the Court is setting out to do in such

a case is to halt the prosecution and discharge the
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defendant, and in a trial procedure that is concerned with
evidence, in the sense of the means or methods of proof, 1is
hardly a suitable vehicle for that very different and much

more radical purpose.”. (P. 517)

The principle on which a stay rests is as Cox J., stated :-
"To allow the Court to be used to pursue a
prosecution founded on official incitement would
bring the administration of justice into

disrepute.". (P. 518)

In conclusion, therefore, whether it be a defence or
whether it be a basis for ordering a stay of the
prosecution, entrapment is a new weapon in the defence
armoury. The cases in which entrapment may arise are
increasing and it is well to bear in mind that even if .
entrapment is not of such a nature as to fall within the
legal definition of entrapment which gives rise, either to
a stay, or hopefully a complete defence, even a limited
entrapment situation not falling within the param2ters

outlined above may substantially mitigate a penalty.
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CATEGORY 111

AS A FACT OR TO BE REFLECTED IN PENALTY

There are a number of English decisions in which entrapment
has clearly been taken into account as a factor mitigating

penalty.

See R. v. BIRTLES (1969) 2 All. E.R. 1131 and 53 Crim. App.

R. 469 and in Australia see R. v. MANDICA (1980) 24

S.A.S.R. 394 and R. v. ROMEO (1987) 45 S.A.S.R. 212.

Most modern Authorities hold that if the offence was
committed in consequence of police incitement and that (but
for such incitement) no offence would otherwise have been
committed, then such conduct on the part of the police
should result in a substantial reduction of penalty;

sometimes as high as 50 per cent.

Whilst entrapment, if shown on the balance of brobabilities
to exist in such circumstances, or merely if some
foundation has been laid, may have this effect, it still,
as one author observes will :-
"..... leave an accused with a criminal record
despite express recognition by the Court that

improper police conduct led to his arrest.".

PATERSON "Towards a Defence of Entrapment® (1979) 17
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Osgoode Hall Law Journal Volume 261 at 266.

In a recent Court of Criminal Appeal decision in South

Australia - R. v. LAINIS Judgment No. 113 of 1988 delivered

l4th April, 1989, the South Australian Court of Appeal
dealt with an entrapment situation and its application of
penalty. The appellant had sold heroin to X an undercover
police officer and agent provocateur. The sentencing Judge
was found by the Court of Criminal Appeal to have given

little or no weight to the fact of entrapment.

The Court of Appeal found‘that s -
"On the evidence in this case, it was equally
open that Lainis did not have a stock of heroin
on hand and that he would not have committed
these offences unless he was specifically asked
to do so. Undoubtedly Lainis would have later
made small regular sales of heroin whenever he
made a purchase and split that small stock
partly for his own use and partly for the
purpose of sale to other addicts, as and when
he needed the money to feed his own habit.

HOWEVER, THE MOQTIVE FOR SELLING TO FEED HIS

HABIT IS A MOTIVE OF NEED ARISING FROM HIS

DEPENDENCY AND NOT A MOTIVE OF GREED FOR

PROFIT WHICH THESE SALES REPRESENTED. There is
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a qualitative difference between the two
situations and the two motives. The non-
profit motive is less reprehensible. For
these reasons, I am of the opinion that some
weight should have been attached to the

entrapment circumstances.”.

In consequence of this and other factors, the Court of.
Criminal Appeal qﬁashed a non-parole period of two years
and six months and in lieu thereof fixed a non-parole

[}

period of one year and six months.

MICHAEL ABBOTT Q.C.

Adelaide, South Australia.

April, 1989.



