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ENTRAPMENT TN AUSTRALTA

F'

^

The increase J. n agent provocateurs i, s particuJ. arl. y

rioti. ceabl. e i. n the Last 1.0 year's due to the drug sub-CUI. ture

and the di. ffi. .CUI. ty factng the poLi. ce i. n obtai. ni. rig

convi. cti. ons i. n rel. ati. on to drug offenders.

^

I^'\

^

.

^

::t i, s now common to fi. rid that the poLi. ce have ei. their used a

member of the poLi. ce force or a drug addi. ct and/or pushe, = to

act as an agent provocateur. It is on the basi. s of thi. s ki. rid

of evi. dence that many offenders have been convi. cted.

^

^

^

"Entrapment" i, s a gene, :i. c term whi. ch

--
(,.-~.

Tt covers the use of an agent provocateur as wei. J. as the

si. inpLe Layi. rig o^ a trap for an aLLeged CT'tini. naL by the

poLi. ce .

^

As you wei. L know, there i. s in the United States a defence i. n

entrapment. Entrapment as a defence has come to promi. nence

parti. cuLarl. y in the cases of (L) John De Lorean, the former

head of the car empi. re who was charged wi. th cocai. ne

tiraffi. cki. rig offences and (2) what became known i. n Ameri. can

Pol. I. ti. caL Hi. story as AbsLam, a "sti. rig" whi. ch i. nvoLved a

number of U. S. congressmen and offers of money by non-

exi. stent ini. ddLe eastern potentates who were i. n fact FBT

^

^

^

I

covers

^

^

many si. tuati. ons .

,



,

^

.

^

r~

Conti. nued

^

Agents .

^

2.

As i. t i, s aLso weLl. known that whi. Lst entrapment i. s cLea, =Ly a

defence in Airieri. ca i. t has been held on many occasi. ons i. n

AUStraLi. a that it i. s no defence.

^

^

,-\

^

This

:^

J. S also the Law i. n EngLand.

--

^~

^

,

.

I I~\

^

^

-^

^

^

^

^

,.

,
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^

^

^

^

Conti. nued

^

WHAT TS ENTRAPMENT?

^

3.

DSUaLJ. y, entrapment i. s the Ei. naL act to take PI. ace i. n a

scenari. o that invari. abLy i. ncLudes that wei. Lknown Frenchman,

Agent Provocateur.

^

I~'
I

^

^

A pol. i. ce trap, per se, cannot be unl. awful. or Lead to any

de^ence.

^

^

POLLce traps are part of Legi. ti. mate practices and have Led

to the arrest of Li. teraLJ. y thousands of Grimi. naLs over the

year's .

F~

^.

11"

The LegaL and moraL probLems attendant upon entrapment

i. ncrease when to the poLi. ce trap set for the prospecti. ve

offender one adds s-

A measure of i. ncitement or importuni. rig ei. theI:' by aL.

POLLceman, al. bei. t PI. ai. n cLothes and/or undercover, or a

member of the pubLi. c acti. rig as an agent for the poLi. ce

and/or

A fi. ridi. rig that, but for the acti. ons of the poLi. ce,2.

ei. their di. rectLy or i. ridi. rectLy, no offence whatsoever wouJ. d

have been committed.

^

F~

;^

^-

^

^

The authori. ties

.

are fai. rLy cLear that the doctri. ne has nO
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^

,
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Continued

^

part to pLay i. n a scenari. o whereby an accused person i, s

prepared to coinni. t the type of cri. me, or even predi. sposed to

conuni. t the type of cri. me, so that the i. nci. ternent or

tinportuni. rig mereJ. y means that on this occasi. on the offence

took PI. ace instead of some other occasion.^

4.

^

P. .

.-\

-.

Tt wi. LL foLLow therefore that such a person wou, .d have

coinmi. tted or wouLd probabLy have cominttted an offence of the

same or substanti. aLl. y stintLa, r type wi. thout the i. inportuni. rig

or i. nci. ternent by the Agent Provocateur on the parti. cu, .ar

^

^

occasLon.

^

.

The typi. cal. case i's of course the drug deal. e, = or a person

prepared to sei. I. drugs.

^

^

4-4'*
I

The i. nci. ternent i. s mere, .y as to the parti. CUI. air sal. e s-

In the case of the typi. .caL drug deal. ei=, i. t i, s not

the desi. re and/or i. ritenti. on to seLJ. . ^, hi. ch comes

i. nto betng i. n consequence of the i. nci. ternent, but

mereLy the desire or i. ritenti. on to seLL on that
^~

^

^

As Bray C. J. stated i. n R. v. VBNEMAN AND LETGH ( L970)

^

S. A, s. R. 506 at P. 508 s-

there may be a di. sti. ncti. on between a

case where the Crown witness merely affords the

opportunity to the accused to comintt or attempt

^

^

.

.....

parti. cuLar occasi. on .



,

--

^

.^

Conti. Dued

^

^

5.

^

to conuni. t the CT'Line i. f he i. s so ini. rided, and a

case where the Crown wi. triess begui. I. es or seduces

an unwi. 1.1. trig accused to comintt or attempt to

coinni. .t the cri. me. '.

;^
I~\

In pot. nti. rig out thi. s di. sti. ncti. on, Hi. s Honour was obviousLy

referri. rig to the Airieri. can cases and, i. n parti. CUI. ar, SHERMAN

\

^

v. U. S. (L958) 356 U. S. 369, SORRELLS v. U. S. (L933) 287

^

U. S. 435 and U. S. v. JANNOTTT,

parti. ci. pants i. n Abscam.

^.

However, the Courts i. n South AUSt, :aJ. i. a have recentl. y

recogni. sea that whi. Lst an accused may be a drug deaLeJr in

cannabi. s and i. ts deri. vati. ves, he may not be a drug deal. ei= i. n

heroi. n. An act o1E i. nci. ternent by an Agent Provocateur i. n

those c, .,:cumstances causi. rig hi. in to obtain and sell. heroi. n to

such an Agent Provocateur was heJ. d to be a rel. evant factor

i. n ini. ti. gati. on of penal. ty on I. ys See R. v. ROMEO op ci. t.(A

a case i. nvoLvi. rig one of the

^



e, >ntinued

.

^

HB HISTORY OF ENTRAPMENT IN AUSTRALTA.

^

6.

. INTRODUCTTON

^

,here i. s a pauci. ty of Authorities in AUSt, =aLi. a on the

~uesti. on of entrapment. ObviousJ. y the questi. on of the

propri. ety of an agent provocateur has arisen in many tri. a

i. tuati. ons .
,^

^

' ETeortedauthori. t does notthe, =efore

^dequatel. y refl. ect the number of occasions on whi. ch the

admi. ssi. bi. Li. ty of the evi. dence obtai. ned by means o^

grit, =apment may have been argued. Tndeed i. t i. s fai. r to say

that there must have been a substanti. aJ. . number o^ occasi. ons

vhere the di. sc, =eti. onary pi=i. nci. pLes of BUNNTNG v. CROSS,

-TRELAND and CLELAND have been resorted to i. n reLati. on to an

issue of entrapment or agent provocateur w, .thout the case

~reaching the Law reports one way or the other.

I'

s. THE HrsTORY OF ENTRAPMENT As DTSCLOSED TN THE REPORTED

_CASES .

~See EQLl. owing

^

^

cases .

^

^

,

,



.

^

,

.^

^

Conti. nued

,^

I. R.

.^

7.

v.

Thi. s defendant was an anti. que deaLer i. n AdeLai. de. He was

convi. cted on 16th June, 1954 i. n rel. atton to an offence

aLLegi. rig that on 24th Apri. I. , 1954 at AdeLai. de he attempted

to procure the connni. .ssi. on by Richard Wi. Ll. Lain ALdri. dge of an

act of gross i. ridecency.
^

NATTON (1954 ) S. A. S. R. 189.

--

.^~

,^

,^

ALthough ALdri. dge deni. ed some of the aLJ. .egati. ons put to hi. in

by defence Counsel. i. t was cJ. ear from A1. dri. ge's own

admi. ssi. ons that he had I. i. ed to Nati. on, hence the FULL Court

observed =-

"... i. t was cJ. earLy open to the appeLLant 's Counsel.

to suggest to the jury that aLL of hi. s deni. aLs were

mereLy further i. nstances of hi. s wi. LLi. rigness and

^

^.

^

:^

' I;...*

^

^.

abi. Lity to Li. e and that he had deLi. berateL

consci. ousL

.^

tra

homosexual. offence i. n order that he ini. ht make an

Whi. I. st Nation appeared to be a cl. ear case of entrapment or

somethi. rig aki. n to entrapment, even taki. rig the prosecuti. on

case at its best (or perhaps worst), entrapment as a weapon

i. n the defence armoury, seems not to have been uti. Li. zed

other than to argue the point on appeaL that A1. dri. dge was

riot onLy a coinpl. atnant i. n the matter but aLso an accompLi. ce.

^.

the a

arrest. ". (P. L93)

a. n

^

the be i. rini. n

eLLant ,. nto the commi. ssi. On of some

set hi. mseL^ out to

and



.

F~

.

^.

^

Continued

I'

2. R.

^

8.

v.

Venemen and Lei. gh were two entrepreneurs who deci. ded that

what the used car busi. ness needed was a massage parLour

close by.

F-

VBNEMEN AND LEIGH (1970) s. A, s. R. 506.

-..

( I\

..~

They attempted to set up a massage parLour on a mai. n street

i. n the southern suburbs of AdeLai. de.

--

They adverti. sed i. n the press for young women to attend and

be intervi. ewed for a job.

^~

^.

The appl. i. cants for the tritervi. ew, i. t i. s fati: to record,

rejected on the basts that they were too ugLy. (This,

therefore gave xi. se to a defence of impossi. bi. I. i. ty. )

^.

^.

,

! I~\

^.

Both Venemen and Lei. gh who conducted the job i. rite, =view and

who were icesponsi. bLe for rejecti. rig the poLi. ce offi. ceics on

the grounds of their personal. attri. butes were arrested and

charged wi. th endeavouring to procure women to become common

pros ti. tutes .

^

^.

^

Tt was cJ. ear that the women POLLce officer's acted as Agents

Provocateuses. The case reached the reports SOLeJ. y on the

basts that the 5.1:' pLea of not gui. Lty rai. sed the admi. SSLbi. Lity

of the enti. re evidence for the prosecution case.

^

-~

were



.

^

,

,.~

^

Continued

I^

The Chief Justi. ce, Bray, pointed out s-

-..

9.

I.

I'

That the evi. dence sought to be excLuded was not

evi. dence of the admi. ssi. on of a GELme but evi. dence

I~\
' I

F~

(,. f beL, .eved) of the colonii. ssi. on of a cri. me.

^

that basi. s the Law rel. at trig to admi. ssi. bi. Lity of

confessionaL materI. aL was not OPPosi. te. Any

transgressi. ons of the Law reLati. rig to confessions

and admi. ssi. ons di. d not appLy SLnCe thi. s was

ev5. dence of (i. f it was evi. dence of anythi. rig) of the

coinmi. SSLon of the offences.

.^

2.

I

1.1-\

On the second poi. nt an appLi. cati. on was made to hi. s

over, =i. di. rig di. sc, =eti. on to reject the evi. dence. Hi. s

Honour sai. d (at page 507) s-

^

On

^.

"However repeLJ. ant the pi:. acti. ce of

empLoyi. rig agents provoct^, t^urs may be the

courts have regu, .arLy admi. tted thei. r

evidence. L am not prepared to say that

they have been wrong, or that i. t woul. d be

a proper exe, :ci. se of my judi. ci. aJ. d

di. sci=eti. on, i. f L have any, to reject thi. .s

evi. denCe, SImpJ. y on the ground that i. .t

was obtai. ned as a resuLt of the women in

questi. on faLsel. y pretendi. rig to have been

engaged i. n prosti. tuti. on i. n the past ,^.



,

^

.

^

^

Conti. nued

-~

^

1.0 .

^

He aLso added s-

^

I~'

^

hypocri. ti. caLJ. y expressi. rig a wi. I, LLngness

to be engaged i. n i. .t i. n the future. '.

,-

^

.

^

there may be a at. sti. ncti. on between

a case where the Crown witness mereLy

affords the opportunity to the accused to

Coinmi. t or attempt to Commit the CTi. me i. f

he so ini. rided, and a case where the Crown

wi. triess begui. Les or seduces an unwi. I_I. i. rig

accused to commi. t or attempt to COTnmi. t

the CT'Line . "

.
.....

^

^

LastLy, he added s-

.

^

^

3. The next reported deci. SLon

- 1.2.Conti. nued

^

^

... T by no means say that T approve of

poLi. ce entrapment ."

"

J. S

^

R. v.

Thi. s agai. n was a case of further charges of endeavouri. rig to

procure women to become common prosti. tutes.

^

wzLLrA, Is AND wrLLrAMs (1978) 19 s. A, s. R. 423.

^

Ln whi. ch entrapment

,

,

was ratsed



^

,

^

^

Conti. nued

^

Agai. n an advertisement in the AdeLai. de Advertiser produced

poLi. ce women who appLi. ed for jobs and who presumabLy Lied

about thei. ,= i. nvoLvement i. n prosti. tuti. on in the past and

thei. r wi. LLi. rigness to be engaged in the future and who as a

resuLt of thei. r acti. vi. ti. es obtained the arrest of the

defendants .

^

I. L .

^

I^

,^.

^

Tn R.

^

the poi. nt that the POLLce women were agents provocateurs who

were seeki. rig to entrap the appe, .Lants and that such evi. dence

may be excLuded i. n the di. sci=eti. on of the tici. al. Judge, who

fat. Led to exerci. se his aLLeged discretion.

v.

^

WTLLTAMS however, Counsel. for the appeLJ. ants took

^

^

The Court of Cri. ini. naL AppeaL heJ. d s-

J

^

' 1"*

^

^

"... i. t i, s not part of the CT'tini. nal. Law of

South AUSti=aLi. a, or any part of

AUSt, =aL, .a, or of the Uni. ted Ki. rigdom, that

a T, :i. a, . Judge i. n a cri. ini. naL case has a

discreti. on to excLude the evi. dence of

agents provocateurs. The possi. bJ. e

existence of such a di. screti. on has been

the subject of much debate, but Counsel.

agreed that its temporary recogni. ti. on was

abandoned soon afterwards i. n the Uni. ted

Ki. rigdom. The advantage of such a

di. sci=eti. on i. n Li. ini. ted circumstances was

^

^

^

^

,



t
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^.

^

Conti. nued

^

^

L2 .

CTi. intrial. Law and Penal. Methods Reform

Cornmi. ttee of South AUSt, =al. i. a. Counsel.

i. nvi. ted thi. s Court to aLJ. ow thi. s appeal.

due to the fat, .ure of the Tri. aL Judge to

exercise a non-exi. stent discretion, a

courageous ground of appeal. to say the

Least. We wouLd di. sini. ss thi. s grant. ".

(At P. 430)

(Notes- The doctri. ne of the Law of entrapment has come a

consi. derabLe way SLnce WTLLTAMS' case and as wi. I. L be seen,

^

^

di. scussed by Bray C. J. , i. n R.

^

AND LETGH and i. n the Third Report of the

^

^-

^

I, Dfra, there i. s now a cl. ear di. screti. on

of CounseL has been vi. ridi. cated. )

^

,, .

\.,-\
^

v.

4. R.

VBNEMAN

^

by the pol. i. ce.

v.

^

MANDTCA i. s the next case whi. ch invol. ved entrapment

Th, .s was a drug case and Mandi. ca another defendant had been

found gui. I. ty of the CTi. me of trading i. n Tndi. an Hemp.

^

The poLi. .ce had apparentLy obtai. ned i. nformati. on that an

i. LLegaL drug transaction wouLd occur and arranged for an

undercover poLi. ce offi. ce, = and an agent provocateur to meet

the defendant and other's and indeed to do a deaL wi. th them

for the sai. e and purchase by the undercover poLi. ceman and

his partner's of Indi. an Hemp.

^

^

so that the

.^

courage

,

,



,

^

.

^

Continued

^

The defendants were found gutLty and appeaLed, and i. t

not ICai. sed withappears from the report that entrapment was

reference to the convi. cti. on but onLy as to sentence.

^

1.3 .

^

The South AUSt, =al. ian Supreme Court held s-

^

I'~'

^

^

",:'hi. s ground for Lentency does not exi. st, however,

where the effect of the poLi. ce trap i, s not to

to coinmi. t an offence whi. ch heencourage a person

wouJ. d not have otherwi. se connni. tted, but merel. y to

detect and obtai. n evi. dence agai. nst an offender who

i, s onI. y too ready to commi. t the offence. .

^

^

Tt wi. LL be seen that the South AUSti:aLi. an Supreme Court at

Least recogni. zed that entrapment was a reLevant aspect ,. n

sentence parti. cuLarLy in cases where a person wouLd not

otherwi. se have COTnmi. tted an offence.

^

,

I, /-\

^

^

The vari. ous scenarios were

at page 404 s-

^

^

^

"Tt wouLd be totaLl. y wrong, of course, for pol. i. ce

off5. cers to i. nci. .te or encourage suscepti. bLe persons

to cri. me in order to arrest and prosecute them for

offences whi. ch they might not have otherwi. se

commi. tted. Indeed, in such a case the POLLce

offi. cei: wouLd hi. mseLf be gutLty of a cri. me.

^

^

cogentl. y descri. bed by King C. J. ,

.

The



^

I'-

^

Conti. nued

^

P^

L4 .

--

si. tuati. .on i. s enti. reLy different where poLi. ce have

rel. i. abLe i. neo, =mati. on that a person i's engaged i. n

CT'i. ini. naL acti. vi. ty. Tn such ci. rcumstances a poLi. ce

trap i, s a Legi. ti. mate devi. ce for obtai. ni. rig the

evi. dence necessary for a prosecuti. on. Someti. mes i. t

i. s the onl. y way i. n which those carryi. rig on

cri. minaJ. businesses and acti. .vi. ti. es can be brought to

just i. ce . "
,-

(...,.~.

^

^

5. The next reported deci. SLon i. n AUStraLi. a i, s that of

JARDTNE, a deci. SLon of the QueensLand Court of Cri. ini. naL

^

,-

AppeaL reported

^

The facts i. n Jardi. ne, a drug matter, were that an undercover

agent had managed to tri. ck Jardi. ne i. nto seLLi. rig cannabis.

(/\
^

The court made i. t clear that entrapment was not a defence

(in accordance with SANG (1979) 3 W. L. R. 263, )'but that s-
^

Ln

-^

(1981) 5 Cri. in. L. J. 49.

^

^

--

the conduct of an agent provocateur can at

ti. mes be a initi. gatoi=y factor as far as sentenci. rig

i. s concerned .. . " .

"

.....

^

.^

^.



^

.

^.

^

Conti. nued

-..

6.

,--

CORRTGAN v. MOLONEY (1983) 32 s. A, s. R. 63.

1.5 .

Corri. gan was charged wi. th exceedi. rig .08 and admi. tted to a

breath ariaLysi. s test whi. ch showed that he was i. n excess of

.08 .

^

^.

^

He was toI. d o^ his I:'i. ght to have a bLood test and COLLi. gan

aLLeged that after he had enqui. red as to whether or not it

was possi. bLe that such a blood test woul. d gi. ve a high

readi. rig a poLi. ce offi. cer satd to bi. in, "T wouLdn't i. f T was

you", and that i. n consequence of that statement from a

poLi. ce offi. ce, : he had eLected not to have a bLood test.
I'~

,^

--

^

ALthough the poLi. ce offi. cei= deni. ed maki. rig the statement that

the appeLLant satd he had made to hi. in the Magi. strate at

fi. ,=st i. nstance di. d riot make any Ei. ridi. rig of CTedi. bi. I. i. ty on

thi. s ques ti. on .

^

(A

^.

^

The appeLl. ant appeaLed and Zel. Li. rig J. , recogni. sed that the

case rai. sed before hi. in a questi. on a potenti. aL questi. on of

entrapment .

^

^

Hi. s Honour revi. ewed the deci. SLons

^

IRELAND and BUNNTNG v. CROSS and bel. d that BUNNTNG v. CROSS

and TRE:LAND

riot. Tn the end he bel. d that there was no unfairness that

the type di. scussed in BUNNTNG v. CROSS such as would requi. re

^

represented the Law i. n AUSti=aLi. a and SANG di. d

,

,

z. n R. V. SANG and R. v.



*

^

t

.

^

^

Conti. nued

,^

the rejection of the breath ariaLysi. s test (page 71).

^

1.6 .

7. R.

^

v.

Darcy Dugan wi. Ll. be weLl. -known to LegaL hi. stori. ans occupyi. rig

as he does a ni. che in the Cri. ini. naL Hall. of Fame ,. n

AUStraLi. a .

^

DUGAN (1984) 2 N. S. w. 554.

,.-\

^

,^

Hi. s appeaL heard

Conti. nued - 20.

^

attempt. The POLLce had obviousJ. y received PI. ans of the

Dugan gang to hol. d up the sex'vi. ce stati. on and suppLi. ed a

pi. stoL whi. ch they had rendered triope, =attve and bugged the

car i. n which Dugan was traveLLi. rig and thereafter set up an

ambush at the scene.

^

a. n 1984 Lei. ated to a bungLed robbery

^

I"

^

Dugan gave, i. n hi. s unsworn statement, an outl. line of "facts"

aLLeged by hi. in i. ridi. cati. rig that he had been "set up"

CounseJ. for Dugan attempted to have the ve, :di. ct set asi. de on

the basi. s that there was a hi. ghe, : prtnci. PI. e at stake than

the convi. cti. on of Mr. Dugan, namel. y, "no State can safel. y

adopt a POLICY by whi. ch CTi. me i. s to be arti. fi. caLLy

propogated'. CounseL attempted to buttress thi. s argument by

resort to the Law reLati. rig to entrapment; but the Court

refused to recognise any speci. aL law rel. at trig to entrapment

and i. nstead said at Page 558 s- "The Law to be appl. Led i. s to

^

^

^

-^

^

^



~

^

^
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^

be found i. n the judgment of Stephen and Ai. cki. n J. J. ,

BUNNTNG v. CROSS.

^

L7 .

^

Evi. dence proferred by the Crown that has been obtai. ned

"unl. awfuLLy or i. inproper I. y" (per Di. ckson C. J. , i. n WENDO v. R.

;'

i

(1.963) 1.09 C. L. R. 559 at 562) or that i. s the "product of

unfai. .r or unLawfuL conduct on the part of the authori. ti. es"

(per Stephen and Atcki. n J. J. ,) at 75)) may, as a matter of

di. sc, :eti. on, be rejected by the Court. The di. screti. on i, s to

be execci. sed upon the comparative evaLuati. on of two

coinpeti. rig POLLcy consi. .derati. ons, descri. bed by Stephen and

A1. cki. .n J. J. , as i. nvoLvi. rig "questi. ons of hi. gh pubLi. c poLi. cy"

(at 74).

..^~\

^

^.

,~

^

^

The Court i's requi. ,=ed to make a rel. ati. ve, bai. .anced

assessment of the i. rite, =ests of the communi. ty i. n factJ. i. tati. rig

the apprehensi. on of offenders and bri. rigi. rig them to

convi. cti. on, on the one hand, and, on the othet' hand,

repudi. at ing conduct and subterfuge in the processes of

cri. .ini. naL investigation that are unfai. ,= or unlawful. i. n the

sense of beari. rig so gross a character as to offend relevant

concepts of democrati. c decency. "

^

\ I-~.

.

Ln

^

^

^

propounding a test for di. screti. on ary exclusion of evidence .

APPLYi. rig the test of whether or not the evi. dence sought to

be Led there i. s "so gross a character as to offend reLevant

^

^

.

Tt i, s i. riteresti. rig to note that the Court i, s there



^

,

^

^

Conti. nued

^

concepts of democrati. c decency" i. s a useful. starti. rig pot. nt

for the deftni. rig of a standard of conduct for poLi. ce

offi. cers to foLLow. As the Court Later observed (at Page

"Whi. Lst deal. i. rig generaL, .y wi. th thi. s i. inportant558( g))

matter of pi:'i. nc, .PI. e, i. t i. s as weI. L to cJ. art. fy the ,=o3. e of

the Courts i. n reLati. on to the conduct of police

i. nvest, .gati. ons. The Courts do not i. n any sense supervi. se or

Lay down absoLute codes ^or the conduct of poLi. ce

i. nves ti. gati. ons . "

^

1.8 .

^

^

' I~\

.^

.

^

^

.^

And the Court added (at Page 559) "The Courts do,

however, POSi. ti. vel. y enter the fi. eLd of reachi. rig val. ue

judgments upon the methods adopted by the poLi. ce in that the

Courts exei:ci. se a di. sciceti. on to reject evi. dence which 'does

not pass the test of the rel. ati. ve, baLanced assessment

requi. red by the Law as stated i. n BUNNLNG v. CROSS".

^

^

<4
-.

^

Tt i. s unfortunate that no guidance was gi. ver\. by the Court of

Cri. ini. naL AppeaL in New South Wales as to what acceptabLe and

uriacceptabLe standards of POLLce conduct were or might be.

NevertheLess, i. t i. s obvi. ous that the nature and extent of

POLLce methodoLogy i. n AUStral. i. a, parti. cuLarl. y where i. t

i. nvoLves an aspect of entrapment or agent provocuteu, =, (i. f

R. v. DUGAN i's good Law throughout AUStraLi. a) wi. LL need to

^

.^

.

^

^

be assessed in accordance with the underLying discreti. onary

ruLes embodi. ed in the BUNNTNG v. CROSS and R. v. TRELAND

cases as expounded i. n R. v. DUGAN.



^

^

Continued

^

The Court of Cri. minal. Appeal. pointed the way when Street

^.

C. J. stated =- "Reco ni. ti. on of such a tai. nt wi. 1.1. icesuLt

L9 .

fi. r'st instance

^

evi. dence or a verdict b

^

,. n

,/-\

the

^

Tt i. s obvi. .ous, therefore, that the di. screti. on I. n BUNNTNG v.

uashi. n

i. n re 'ecti. on of othervi. se admi. SSLbLe

CROSS i. n cases of entrapment, i. f entrapment

the urnbreLLa of the BUNNTNG v. CROSS disci:eti. on

of a convi. cti. on . ' .

exez=ci. sed upon the comparative evaLuat, .on of the two

coinpeti. rig po, .I. ci. es; ( a) i. n the i. riterests of the coinmuni. ty

and convi. cti. .rig CT'i. ini. naLs and (b) the pubLi. c

i. riterest in repudi. ati. rig conduct amounti. rig to subterfuge and

of cri. minal. investi. gati. on that are unfai. r orprocesses

unJ. awfuL i. n the sense "of beari. rig so gross a character as to

offend reLevant concepts of democrati. c decency. " (Per Street

C. J. P. 558).

^

directi. on

^

^

Or

11. ^

at a

^

eLJ. ate Level.

^

8. The next case i. n which entrapment was Tai. sed as a ini. nor

i, ssue was YOUNG v. QUTNN (L985) 59 A. L. R. 225. The Court

at

^

noted (at P. 234)that the Tici. al. Judge "was toLd by CounseL

for the accused that these matters were sai. d to be rel. evant

to the committal. proceedi. rigs because the answers may show

that the drugs, the subject of the charges, were not in fact

tinported or they may reveaL one or more of what are sai. d to

be "defences" of entrapment or bi. as. ".

LS

^

to come under

5. s to be

--

^

^

^.

,



^

.

^
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^

The Court heLd (at Page 238) "..... There i. s no defence Of

"entrapment" known to our Law (see R. v. SANG ( L980) A. C.

^

20 .

4023 CLELAND

^

(1.98L) 32 S. A, s. R. 63 at 703 GTLLTES "The Law o^ CT'i. ini. naL

Investi. gat5. on' at Page 283 EE. )

^

If~'
. I

9. R.

v.

~^

R. (1,982) 43 A. L. R. 6L9; CORRTGAN v. MOLONEY

factual. Ly i. t

^

v.

another inari broke and entered a house and stoLe some stamp

al. burns. The POLLce knew from i. nfo, =mati. on provi. ded that the

offence was to take pLace and although they had set a ti:a

they onLy caught Coward and not hi. s co-0^fender. After the

openi. rig, the Crown cal. Led the owner of the Stamp COLLecti. On

and an empLoye, : of the owner who had charge o^ the house at

the reLevant ti. me. At that poi. nt, CounseL for Coward

submi. tted that the "evi. dence agai. nst Coward was i. LLe aLL

and i. inproperI. y obtai. ned and therefore shouLd be exc3. uded

your di. SGI='eti. .On . " .

COWARD (1.985) 1.6 A. Cri. in. R. 257.

.^

.

^

was

^.

very SLmi. Jar to DUGAN' S case.

^

<4

.-.

^

He then asked the Judge to conduct a voi. IC di. re presumabLy i. n

rel. atton to the evi. dence of the detectives who were the onLy

other wi. triesses I. i. sted on the Informati. on.

Ln COWARD'S case

^.

Coward and

Tt i. s not cJ. ear whether he di. d so because the defence had

been uriabl. e to i. denti. fy any evidence which i. t was able to

caLL to estabLi. sh that the poLi. ce with and through Bi. ckl. e

had encouraged the appellant to commit the offence or
^.

^.

,

a. n

.



^

.
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^

whether assuming that to be the case thi. s wouLd estabLi. sh

any basi. s upon which he couLd i. n the exei=ci. se of his

di. screti. on excl. ude the evi. dence of the poLi. ce offi. cers who

were party to that encouragement.

^

2 L .

^

^

LO. The Last reported cases that speci. fi. cal. Ly reLated to

entrapment are R. v. VUCKOV (L986) 40 S. A. S. R. 498 and R.

I, ^
I I
.

^

ROME0 (1.987) 45 S. A. S. R. 21.2. The facts

these cases are di. scussed I. nfra.

^

^

^

^

(,,~
^

^

^

J. n

^

rel. atton to

^

^

v.

^.

,
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^

CATEGORY I.

^

2 2 .

A.

.^

THE JURTSPRUDENTTAL BASTS FOR A DEFENCE OF ENTRAPMENT

The basts of entrapment therefore seems to Lie i. n the fact

that the conduct of the prosecuti. on has been so outrageous

whether deLi. berateLy or triadvertentJ. y, and i. n consequence

of such conduct a inari has committed an offence when he

wouLd never have conuni. tted any offence of that type.
^

^

.,-.\

-..

^

Seen i. n this Li. ght, entrapment certainLy shouLd, i. f shown

to exi. st, resuJ. t I. n the evi. dence of the coinmi. ssi. on of that

offence bei. rig excl. uded i. n the exe, :ci. se of the now weLL-

recogni. sed di. screti. on that artses as a resul. t of the I. i. ne

of Hi. gh Court cases usuaLLy referred to in the same breath

as JRELAND, BUNNTNG v. CROSS and CLELAND.

^.

^

cf. R.

^

IF~\

(L978) 1.4L C. L. R. 54 and CLELAND v. R. (L982) L5L C. L. R. I. .

Whether the evi. dence be excLuded as evi. dence obtai. ned "at

too hi. gh a prtce" or because the ev, .dence has been obtai. ned

as a IcesuLt of pol. i. ce practi. ces whi. ch have i. n turn resuLted

i. n a grave i. inpropri. ety being done to the accused, wi. LL one

day have to be deci. ded by the Hi. gh Court who wi. LL, no

doubt, address the uLti. mate questi. on s-

Ts entrapment a defence under any code

or under common Law?"

^

v. TRELAND (L970) L26 C. L. R. 321.3 BUNNTNG v. CROSS

^

-.

^

Tt i. s not di. f^i. CUI. t to see the extent to whi. ch entrapment

"
.....



,

I^

-^

Continued

^

,^

may taint the entire prosecuti. on case.

2 3 .

^

Tf the accused wouLd never have conuni. tted the offence i. n

the first pLace but for the acti. ons of the Agent

Provocateur, the Agent moreover of the poitce, i. t i, s i. rideed

consonant wi. th commonsense that the whoLe prosecuti. oi. n case

shouLd be thrown out the wi. ridow.
^

^

,

^

The effect therefore of entrapment as a factual. matter on

which to base the discreti. onary rejection of evidence of

the COTnmi. SSLon of the offence puts entrapment at no high a

Level. than substanti. al. poLi. ce wrongdoi. rig when judged by

coinmuni. ty standards, regardLess of how the POLLce saw their

act i. ons .

^

^

-.

^

^

As meriti. oned previ. ousLy, the questi. on that must be

addressed by the Hi. gh Court sooner or Later, i, s whether or

not putti. rig entrapment on thi. s basi. s and at thts level. i. s

suffi. ci. ent, or whether i. t shoul. d be eLevated to the status

of a defence.

(,,~

^

.

^

^

The di. fference between entrapment and other poLi. ce

malpractices i. s that the Latter usuaLLy leads onLy to the

exci. si. on of confessional. materi. aL whereas entrapment (if

proved) i. nevi. tabLy Leads to the exci. SLon of aLL materi. aL,

i. .e ., the enti. re prosecution case .
^

-.

^
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^

^

In thi. s regard the practi. CaL effect of entrapment is to

operate substanti. aLLy as a defence since i. t provi. des a

coinpLete answer to the prosecutor's case. ALas for defence

been bel. d by a courtcounseL, entrapment has never - yet

in AUStral. i. a to be a defence to a charge under ei. the, = a

code or at common Law.

2 4 .

^

^

^

,"*

\

^

The i. riteresti. rig new di. recti. on of the c, =i. ini. naL court i. s to

regard entrapment as either aki. n to or operati. rig under the

urnbi=eLJ. a of abuse of process.

^

-.

Logi. caLLy, there are good reasons why entrapment shouLd be

regarded as sui. generi. s with abuse of process .

^

^

Abuse of process i. n i. ts most common form stir5. kes at the

root Of a fati= tri. aJ. ; i. n parti. CUI. ar, the di. ffi. cuLty the

accused may have i. n obtai. ni. rig a fat. r tri. aL.

<1~*
,..~

^

.-

Usual. I. y the matters raised on abuse of process appLi. cati. ons

are matters whi. ch i. n Ameri. ca ini. ght refLect on what they

cal. L "due process", e. g. , deLay, Loss of wi. triesses , EauLty

memoiri. es of events due to passage of ti. me, di. ffi. CUI. ty I. n

defendi. rig the charge, destructi. on of exhi. bi. ts or potenti. aL

exhi. bits, to name but a few exampJ. es.

^

^

^

^

There

^

,. S however a category of acti. vi. ty under the rubri. c of

.
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^

^

abuse of process that concerns itsel. f with POLLce

i. inproPCi. ety or ini. sbehavi. our and prosecutori. aL unfai. ,:ness .

Such i. nstances of factuaL si. tuati. ons are s-

2 5 .

^

^

A poJ. i. ce prosecutor tenderi. rig no evi. dence ,. nL.

cornmi. ttal. proceedings so that they were then di. sini. ssed and

then insti. tuti. rig fresh but i. denti. caL proceedingss R. v.

^

^

MANCHESTER CTTY STTPENDTARY MAGTSTRATE, Ex P. sNELSON

=.

( L977) L W. L. R. 9J. I. .

The pol. i. ce usi. rig deportati. on proceedings as a2.

front ^or extradi. ti. on proceedi. rigss R. v. Bow STREET

^

MAGTSTRATEs, Ex P. MACKESON ( L98L) 75 Cr. App. R. 24.

^.

The poi. i. ce Layi. rig two summonses agai. nst the3.

defendant, each bei. rig inutuaLl. y i. DConsi. stent on a factual.

bast. s and then fai. Li. rig to provi. de parti. CUI. ars o^ each,

since to do so wouLd COTnm, .t the prosecuti. on to one of the

two inutuaL, .y excLusi. vecourses of prosecuti. ons R.

NEWCASTLE-UPON-TYNE JUSTICES, Ex P. HTNDLE (1.984) L ALL.

(?-~.

^

^

E. R. 770.

The poLi. CG prosecutors deLi. berate fat. Lure to cal. I.4.

aLL materi. aL wi. triesses during a committaJ. . bearings R. v.

SLOAN (1988) 32 A. Cri. in. R. 366.

--

^

v.



^
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^

Continued

^

Whi. Lst it may be said that these cases are aspects of

prosecutori. aL as di. sti. nct from investi. gatori. aL in i, sconduct

i. t i, s submi. tted the Li. ttl. e (i. f anything) turns on such a

di. .st i. nctton .

2 6 .

^

^

^.

There are many examples of investi. gatori. al. misconduct

and/or negi. i. gence that have Led to successfuL appl. i. .cati. ons

based on abuse of process aLthough it must be admi. tted that

such appLi. cati. ons are usual. Ly based on delay.
I~'*

.

^

^

ExampLes of thi. s type of i. nvesti. gatori. aL prejudi. ce can be

seen i. n the foLLowi. rig cases s-

^

I. .

^

If\

wHTTBREAD v. COOKE No. 2 (L986) 5 A. C. L. C. 305.

2.

^

,

.

(The Cainbri. dge Credit Corporation

^

HERRON v. MCGREGOR (3.986) 6 N. S. W. L. R. 246 (The

3.

^

Deep SLeep Therapy Case)

^

JOBL v. MEALEY (1987) 27 A. Cri. in. R. 280 (The

4.

Negri. River Share Case)

^

^

COOKE v. PURCELl. Unreported Court of CT'i. ini. naJ.

AppeaL New South WaLes 988 of L988 (The Cainbri. dge

Credi. t Corporati. on No. 2 Case).

case No. L)

,

,



.

-.

,

^

Conti. nued

^

Neverthe Less, at Least i. n one case entrapment has been

recognised as sui. generi. .s wi. th abuse of processs See R. v.

VUCKOV (L986) 40 S. A. S. R. 498 per Cox J.

2 7 .

^

^

Vuckov was i. n fact Romeo's gi. rLf:ci. end and on appeaL the

case i. s reported as R. v. ROMEO (L987) 45 S. A. S. R. 21.2.

^

^ ;

.,"*

^

The facts in the Vuckov/Romeo case were that W. was a

poJ. i. ce i. neonne, = and used by the poLi. ce to i. DCi. te, i. nsti. gate

and i. ni. ti. ate the offence formi. rig the charges agai. nst Romeo

and Vuckov.

^

^

^

W. was i. n substanti. aJ. trouble himseLf on numerous charges

i. ncLudi. rig tradi. rig i. n heroi. n and he hoped to get some

assistance from the authorities i. n return for assisting

them.

^

I

( ,-\
.

^.

..

He was not onI. y the eager tool. of the drug squad, but hi. s

whoLe Li. EestyLe depended on inci. ti. rig the successfuL

del. i. very of heroin from Romeo.

^

W. approached Romeo whom he knew deaLt i. n cannabis

products. The poLi. ce suspi. ci. ons were that Romeo was

probabLy a cocai. ne deal. ex' and possi. bl. y a heroi. n deal. ex', but

al. L they had i. n reLati. on to the Latter aLl. egati. .on was a

mere poss Ibi. Li. ty.

^

^

^

^



,

^
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^

Tn the end, the Court of Cri. ini. naL AppeaL gave a di. SCOunt

from the sentence of i. inprisonment to aLLow s-

for the possi. bi. lity that he ini. ght never

have traded i. n heroi. n. " R. v. ROME0 (1.987) 45

2 8 .

^

^

"

,^~.

.....

As a resuLt of the importuni. rig of Romeo by W. and as a

IcesuJ. t of inci. ternent offered to Romeo by hi. in, Romeo

obtai. ned heroi. n whi. ch he SOLd and del. i. veJ=ed to W. who was

"wired up" by the poLi. ce. The po, .. i. ce had set a trap for

Romeo at the ti. me of deLi. very and Romeo handed over the

heroi. n and Vuckov COLLected the money.

^

S. A's. R. 2L2 per Whi. te J. at Page 21.9.

^

^

^

Cox J. , the TELaL Judge, icecogni. sed that the probLem

that s-

^

11-\

^

"The practi. ce of CT'i. mes bei. rig i. nsti. gated i. n any

reaL sense by the pol. i. ce themseLves. is an unsav-

oury one and call. s for very carefuL supervi. si. on

or control. if i. t i. s not to become an instrument

of i. njustice .

See I:'. v. VUCKOV (1,986) 40 S. A's. R. 498 per

^

After di. scussi. on of authori. ti. es on the di. screti. on ary

excl. usi. on of evi. dence he concl. uded at Page SL4 s-

^.

Cox J. at P. 501. .

^

"

was



.

^

.

^
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^

2 9 .

^

'Tt foLLows that i. f the evi. dence that the Crown

seeks to Lead in proof of the charge had been

obtai. ned i. inproperLy by means of entrapment, the

TELaL Judge has a di. scJ=eti. on to excJ. ude i. t. "

^

,^

So far so good.

I~\

^

He then went on to consi. der the i, ssue of entrapment and i. ts

reLati. .onshi. p to abuse of process at Pages 5L5-524, to whi. ch

T shaLJ. return when deal. i. rig wi. th Category 1.1. of this paper.

^

^

^

^

(A

^

^

^

^

.^

^~

^.

,
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^
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B.

^

ENTRAPMENT As A DEFENCE

Whi. Lst i. n most AUSti:aLi. an cases i. n whi. ch entrapment has

been rat, sed, di. cta is to be found to the effect that

entrapment i, s not recogni. sed as a defence under AUStral. tan

CTi. ini. nal. Law, the usual. authori. ty for such a proposi. ti. on is

R. v. SANG (1.980) A. C. C. 402 . This EngLi. sh case deci. ded

^

^

^

.^\

^

that entrapment was not a defence i. n EngLand aLthough the

was not reLevant for the actual.i. ssue of entrapment

deci. SLon i. n SANG.

^

^

Given that so far' the basts of the di. sci=eti. onary rejecti. on

of evi. dence obtai. ned by entrapment rests upon an

^

enl. airgement of the RULe i. n BUNNTNG v. CROSS op ci. t and the

^

appLi. cati. on of the prtnci. PI. es from that and other cases to

cases where the "entrapment" consi. sts of a percei. ved

i. inpropri. ety or i. 1.1. egaLi. ty artsi. rig out of the use of an

agent provocateur and/or the methods of entrapment, there

i, s no reason, i. t i. s submi. tted, why entrapment couLd not and

wouLd not stand as a defence, qual. i. ^i. ed or absoLute, under

Our System of CT'i. minal. justi. ce .

\A
^

.

^

Just as the PROUDMAN v. DAYMAN defence

^

caLLed i. s a defence which is of I. tini. ted appl. i. cati. on, there

i. s no reason why an entrapment defence shouLd riot apply in

Limited and restri. cted ci. ECUmStanceS .

^

^

,

.

,

as

.

i. t LS sometimes

.
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^

.

^

Continued

^.

See PROUDMAN v. DAYMAN (1.94L) 67 C. L. R. 536 per Di. xon C. J.

30 .

at P. 54L where he enunci. ated the defence as consi. sti. rig of

an honest beLi. ef on reasonabLe grounds i. n the exi. stence of

a state of af^atr's whi. ch, had i. t exi. sted, wouLd have made

hi. s acts i. rinocent.

--

^

,.^~

^

Cox a. , i. n R. v. VUCKOV at Pages 504-5LL deal. s wi. th the

quest tons- "Ts there a defence of entrapment?"

^

Tn the end he concl. udes that there i. s not such a defence

known to AUSt, =aLi. an Law but hi. s reasoning i. s o^ interest.

Cox J. , Eel. t that he was bound by some of the expressi. ons

^

of Ki. rig C. J. , i. n the Court of CTi. ini. nal. AppeaL i. n HUNT v.

WARK (1.985) 40 S. A. S. R. 589 where Ki. rig C. J. , had stated

that R. v. SANG correctl. y surunari. sed the LegaL POSi. ti. on

I~'\

AUStJ:aLi. a .

However, Cox J. , di. d di. scuss the Uni. ted States authori. ti. es

nameLy= SORRELS v. U. S. (L933) 287 U. S. 435, SHERMAN v.

U. S. (L958) 356 U. S. 369, U. S. v. RUSSELL (1.973) 4LL U. S.

423 as wei. I. as R. v. SANG (L980) A. C. 402, rioti. rig that the

.-

question of entrapment as a defence di. d not have to be

expressLy decided i. n SANG.

Tt i. s obvi. ous that the rejection of entrapment as a defence

,

J. n



,

,-.

,

^~

Conti. nued

^

^

.

J. n

3 L .

England has been substanti. aLLy i. nfLuenced by the s-

heavy I. tinttati. on that Engl. i. sh Courts place

upon the power of the T, =i. aL Judge to excLude

evi. dence that has been obtai. ned by tinp, =oper

KARUMA v. R. ( L955) A. C. L97 and aL, . the
^

.

^

.....

, ,,,-\

^

means .

^.

ennunci. ate a much narrowersubsequent cases

principle than that stated by the Hi. gh Court i. n

R. v. IRELAND (L970) L26 C. L. R. 32L and BUNNTNG

^

^

v. CROSS (L978) L4L C. L. R. 54 and CLELAND v. R.

ICt i. s submitted therefore aLthough our High Court may riot

choose to foLLow R. v. SANG and may one day be prepared to

(L982) L5L C. L. R. L. ". (Reference R.

^

per Cox J. , at 508.

.....

grasp the nettLe that emb, =aci. rig entrapment

wouJ. d present.

(..-^

^

Cox J. , came to the concJ. usi. on that entrapmen-t was best

deaLt wi. th, not as a defence, but as part of abuse of

process, the net result of a successfuL appLi. cat, .on of the

proper concept of entrapment Leading to a stay of the

enti. re prosecution case .
^

^.

^

-.

Tn addi. ti. on to the South AUStraLi. an authority of HUNT v.

v.

WARK standi. rig i. n the way of entrapment as a defence, Cox

J. , also feLt that there was no easi. Ly percei. ved pri. nci. pie

VUCKOV

^

^

as a defence

,



.

^

,

Conti. nued

..

^

whi. ch supported a defence of entrapment and therefore

ci. rcumstances where such a defencereadi. Ly i. denti. fi. ed those

shouLd or should not be all. owed.

3 2 .

^

^

However, I. f the concept of entrapment has as i. ts

JUL, .SPEudenti. aL basi. s the exi. stence of an i. ritenti. on to

commi. t an offence whi. ch wouJ. d not otherwise be present and

i. t i, s submi. tted that Cox J's arguments woul. d not be of any

great picacti. caL consequence.

^

' I

I~\

^

^

^

What the Law seems to frown upon i, s the bri. rigi. rig i. nto

exi. stence in the ini. rid of the entrapee by the acti. ons of, or

resuLt of the acti. ons of the entrapei:, the i. ritenti. on

i. ritenti. on to commit that offence or cl. ass ofentrape, =, no

offence woul. d ever have come i. nto existence i. n the in, .rid o^

the entrapee. Tt wi. I. L be seen that i. f thi. s i. s a correct

^

as a

^

I I"\
^

formuLati. on, i. t bears a strange resembLance to PROUDMAN v.

^

DAYMAN op ci. t.

:En that case the i. ritent to do the act i. s an i. rinocent intent

because of the beLi. ef i. n the exi. stence of a state of

affai. r's whi. ch had they exi. sted would have made the acts

tnnocent. Tn entrapment, the tritent to do the act i. s an

i. ritent created because of bel. i. ef i. n the exi. stence of a

state of affai. r's brought about by the act of the entraper.

^

^

-.

^.

,

,



Iq

^

,

^.

Conti. nued

-,

re this proposi. ti. on or a proposi. ti. on substanti. aLLy SI. ini. Lar

to i. .t became the Law i. n AUStra, .i. a, such a test woul. d, Li. ke

sei. f-defence and most other defences, be a questi. on for the

3 u, =y .

3 3 .

^.

^

.

^

Tt i, s submitted that the dtrecti. ons as to the Law and facts

would be as succi. nct and cJ. ear as other directi. ons in

reLati. on to other defences.
I'~~

..-

^

Tf entrapment was a defence, then ,. i. ke provocati. on i. t wou, .d

tritenti. on to comint. t the offence and focus thej. inPLY an

^

jury's at tent, .on on the way in whi. ch that ,. ritenti. on arose.

^.

^

submitted i. t wouLd be no more diffi. cuLt for a juicy toTt i, s

deci. de whether entrapment was responsi. bLe for the existence

of the i. ritenti. on than i. t wouJ. d be for them to decide if

provocati. on was responsi. b3. e for such exi. stence.

^.
(,/~

.-.

Whi. I. st i. t may be said that there

between :-

.~

L.

^

.~

2.

Entrapment as a defence to a charge

Entrapment as a matter whi. ch, I. f proved, resu}ts

in excLusi. on of aLL the prosecution evi. dence

obtained as a resuLt of such entrapment or

^.

LS Li. ttLe to choose

,

Or



.

^

.

^

Continued

^

3.

3 4 .

^

Tt shoul. d be noted that 2 and 3 rest SOLeLy withi. n the

exerci. se of the Tri. aL Judge's di. screti. on whLLst L rests

almost SOLeLy in the hands Of the juicy.

Entrapment resuLti. rig

entize prosecuti. on

^

14
, (

Most cri. minaL bari:1st ex's woul. d prefer to pLace thei. ,=

cLi. ent's safety i. n the hands of the jury rather than the

Trial. Judge .

^

Ln a coinpLete stay of the

^.

^

^q

,

I ,-,~^

^.

^

^

^



\

^

,

^

Conti. nued

^

^

c.

3 5 .

^

STANDARD OF PROOF

Tt i. s submi. tted that the standard of proof of the defence

of entrapment shoul. d be no more and no less than other

defences, nameLy on the baLance of probabi. Li. ty.

^

^

I~'
I I

Thi. s accords wi. th commonsense and would be a proper

standard to be appLi. ed i. n aLL cases.

^

^

^

^

,

^

^

^

^

^

^

^

^

..

,
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^
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ContLnued

^

^

CATEGORY Ll.

3 6 .

^

THE POWER To STAY A PROSECUTION IN CONSEQUENCE OF A FINDTNG

^

OF ENTRAPMENT

^

There i. s no doubt that the Court has an i. nheJcent power to

stay proceedtrigs

I~\
I :'

^

^

Although the Hi. gh Court Judgment

COURT OF N. S. W. as yet to be handed down on the Leave

^

appLi. cati. on, even the prosecuti. on argued that every Court

had the power to stay proceedtrigs for abuse of process.

^

^

Tt seems to be accepted i. n AUSt, ral. i. a now, SLnce the

deci. si. on in R. v. BARTON (1.980) 1.47 C. L. R. 75 that Courts

,,

^
1.1\

do have the power.

^

For a recent deci. SLOn i. nvoJ. ving the general. po{^rex' to stay

as an exercise of the inherent juri. sdi. cti. on of the Supreme

Court see aston v. D. P. P. (L987) 45 S. A's. R. 1.81. and the

Ln 3a

^

OV

cases

I. i. mited v. BURGUNDY ROYALE INVESTMENTS PTY. LTD. ( L980) 69

THE DTSTRTCT

^

therei. n referred to incLudi. rig

A. L. R. 265 ( an application from the Northern TeX'ri. tory).

^

In abuse appLi. cati. ons, aLthough i. t i. s referred to as a

ennLn s constructi. on

power to stay, i. n fact i. t i, s a power to brtng the



.

^

,

^

Conti. nued

^

^

prosecuti. on

proceedi. rigs .

3 7 .

^

i. s referred to as a power to stay, i. nALthough it

to bri. rig the prosecuti. on to an end byi. s a power

i. rideEi. ni. tel. y stayi. rig the proceedings.
^

to an end by i. ridefi. ni. teLy stayi. rig the

^

I~\
' * I

^

ofTt i. s now cLearl. y recognised that the Law with respect

to order such aabuse of process gi. ves a Trial. Judge power

stay.

^

^

See R.

^

DERBY MAGISTRATES

^

755 .

v. GRAY' S JUSTrCES Ex P. (1.982 )

^

'\ I'~\

i. s consi. dered as fal. Li. rig underTf, therefore, entrapment

the urnbreLLa of abuse of process, then by 1.09i. cal. extensi. on

o:E the argument there wouLd be a power to stay if

entrapment be found to exi. st.

^

COURT Ex P. BROOKEs (1,984 ) CTi. in. L. R.

fact j. t

^

^

The next question to be answered i, s whether or not stayi. rig

of proceedi. rigs shouLd be preferred to mere excLusi. on of the

evi. dence .

^

Q. B. L239 and R.

^

Cox J. , thought that a stay was the proper remedy and I. t i. s

subm, .tted that thi. s i. nvari. abLy shouLd be the remedy to be

v.



\

.-

e

^

Continued

^

^

appLi. ed, I. f entrapment

3 8 .

^

Excl. usi. on of the evidence i. s one thi. rig, but of course the

prosecuti. on may have other evidence; whereas, i. f a stay i, s

granted because of the acti. ons of the prosecution in acti. rig

whi. ch icesuLts i. n a fi. ridi. rig of entrapment, then ita. .n a way

matters not that the POLLce may have other evi. dence.
^

^

I~~

^

LS not to be a defence.

^

As Cox J. , stated at Page 5L7 of R.

supposed that an appLi. cation aLong more or Less orthodox

Li. nes of the pri. nci. PI. es of di. screti. onary excLusi. on couLd

Lead the Tri. aL Judge i. n an entrapment case to reject the

evidence of the agent provocateur and any POLLce Officers

took a confessi. onwho were i. nvoLved i. n the entrapment or

Later from the defendant. That wouJ. d not Decessari. I. y be

suffi. ci. .ent to stuLti. fy the prosecuti. on. There ini. ght be

evi. dence from a casuaL observer, say, or from some

i. ridependent person to whom the defendant Later made a

that i, s, from wi. triesses from whose evi. dence i. sconfessi. on

not tainted by thei. ,: conscious i. nvoJ. veinent i. n the poLi. ce

If the di. sciceti. on to excLude i. s to be appLi. edtzap.

effecti. vel. y, therefore, I. t must be extended to the whol. e of

the prosecuti. on evi. dence. " ( P. 51.7 )

^

^

^

I'~*
,

^

^

v. VUCKOV s- "Let i. t be

-.

^

^

a case i, s to haLt the prosecution and di. scharge the

,

And further s- "What the Court i. s setti. rig out to do in such



,

^

J

^

Conti. nued

^

^

concerned withdefendant, and i. n a tri. aL procedure that i, s

the sense of the means or methods o^ proof, isevi. dence, i. n

di. fEei:ent and muchhardLy a suitabLe vehi. cl. e for that very

more IC'adj. caL purpose. '. ( P. 5L7 )

3 9 .

.-,

^

^.

i. s as Cox J. , stated s-The prt. nci. pLe on whi. ch a stay rests

"To aLLow the Court to be used to pursue a

on offi. ci. al. i. nci. ternent wouLdprosecuti. on founded

bri. rig the admini. sticati. on of just i. ce i. nto

di. SL'epute. ". (P. 5L8)

I'~

^

^

^

^

Tn concLusi. on, therefore, whether i. t be a defence or

whether i. t be a basis for ordertrig a stay of the

the defenceprosecuti. on, entrapment i. s a new weapon Ln

The cases in whi. ch entrapment may ar, .. se arearmoury.

and i. t i. s weLL to bear i. n ini. rid that even i_fJ. nc, =eas Lng

i. s not of such a nature as to faLL ^i. thin theentrapment

legal. defi. .ni. ti. on of entrapment which gi. ves I:'i. se, ei. ther to
Li. ini. teda stay, or hopeful. Ly a coinpl. ete defence, even a

entrapment si. tuati. on riot faLLi. .rig wi. thin the pararn^ters

outLi. .ned above may substanti. aLLy initi. gate a penaLty.

^

^

I. ,.~

^

-~

^.

^

^
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^

CATEGORY LLL

^.

As A FACT OR To BE REFLECTED IN PENALTY

4 0 .

^

There are a number of Engi. i. sh deci. SI. ons

has cLearLy been taken into account as

penal. ty .

^

^

; I\
I '

See R.

^

R. 469 and i. n AUSt, =aLi. a see R.

^

S. A, s. R. 394 and R.

v. BTRTLES (L969) 2 ALL. E. R. LL3L and 53 CT. jin. App.

^

Most modern Authori. ties hoLd that if the offence was

cornmi. tted i. n consequence of POLLce inci. ternent and that (but

for such i. nci. ternent) no offence wouLd otherwi. se have been

cornmi. .tted, then such conduct on the part of the poLi. ce

shouLd resul. t i. n a substanti. aJ. reducti. on of penaLty;

sometimes as hi. gh as 50 per cent.

^

^

i. n whi. ch entrapment

a factor init i. gati. rig

v.

^

. ,

ROMEO (L987) 45 S. A. S. R. 2L2.

v.

^

Whi. Lst entrapment, I. f shown on the bal. ance o^'. t)robabi. Liti. es

to exi. st i. n such ci. TCUmstances, or merel. y i. f some

foundati. on has been Lai. d, may have thi. .s effect , i. t sti. Ll. ,

as one author observes wi. LL

Leave an accused wi. th a CLImi. naL record

despite express recogni. ti. on by the Court that

tinprope, : poLi. ce conduct Led to hi. s arrest. ".

MANDTCA (1,980 ) 24

.^

^

^

"

.....

PATERSON "Towards a Defence of Entrapment' ( L979 ) L7

^

.^

.



^

^

,

^

Con ti. nued

^

OSgoode HaLL Law JournaL Vol. ume 26L at 266.

4 I. .

^

Tn a recent Court of Cri. ini. naL AppeaL deci. si. on i. n South

R. v. LAINTS Judgment No. LL3 of L988 deLi. .ve:cedAUStraLi. a

^

L4th Apri. I_, L989, the South AUStraLi. an Court of Appea, .

aeaLt wi. th an entrapment si. tuati. on and its appLi. cation of

penaLty. The appeJ. Lant had SOLd heroi. n to X an undercover

poLi. ce officer and agent provocateur. The sentenci. rig Judge

was found by the Court of Criminal. AppeaL to have gi. ven

LittLe or no wei. ght to the fact of entrapment.

^

,F\

^

^

^

The Court of AppeaL found that s-

^.

^

^

"On the evidence i. n thi. s case, i. t was equal. I. y

that Lad. ni. s di. d not have a stock of heroinopen

on hand and that he wouLd not have COTnmi. tted

these offences unLess he was speci. EtcaLLy asked

Undoubtedl. y Lai. ni. s wouJ. d have laterto do so.

made sinaL, . LeguJ. air saLes of heroi. n whenever he

made a purchase and spLLt that sinal. L stock

partLy for hts own use and partly for the

of sal. e to other addi. cts, as and whenpurpose

he needed the money to feed hi. s own habi. t.

HOWEVER, THE MOTLVE FOR SELLrNG To FEED HTs

I~.,

^

^

^~

^.

^

HABTT TS A MOTTVE OF NEED ARISING FROM HIS

DEPENDENCY AND NOT A MOTTVE OF GREED FOR

PROFIT WHICH THESE SALES REPRESENTED. There LS
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^

^

4 2 .

^

^

a qual. itat tve di. fference between the two

si. tuati. ons and the two inoti. ves. The non-

profit inoti. ve i, s Less reprehensi. .bl. e. For

these reasons, T am of the opi. ni. on that some

wei. ght shouLd have been attached to the

entrapment circumstances.

^ A,

.

*

\

^.

of thi. s and other factors, the Court ofTn consequence

Cri. intrial. AppeaL q11;^shed a non-parole pertod of two years

and si. x months and i. n lieu thereof fi. xed a non-paroLe

peri. od of one year and si. x months.
^

^

^

^

MrCHAEL ABBOTT Q. C.

I.

I .
^

^

^~

AdeLai. .de , South AUStraLi. a.

^

^.

Apri. L , L989 .

^

q

I

^

q

^


