(NOT FOR PUBLICATIORK)

EARLY REFLECTIONS UPON
THE COURT OF CRIMINAL APPEAL OF

THE NORTHERN TERRITORY OF AUSTRALIA

"and why beheldest thou the mete that is in
thy brother's eye, but ccnsiderest not the
beam that is in thine own eye? Or how wilt
thcu say to thy brother, let me pull out the
mote ocut of thine eye; and, behcld, a beam is
in thine own eye?" (Matt. c7, vv3&4)

The Court of Criminal Appeal of the Northern Territory
{I shall refer to it as 'the Court') came into keing on 1 Marxch
1986 as the result of the Aémipnistratcr proclaiming sections 4C6
to 431 of the Criminal Code Act 1983 to come into

cperation on that date.

A paper of this kind is of little value unless it is
utterly frank., If I offend any of my brethren or others by what
I say, I beg their tolerance. I ask them to understand that my
hope is that discussicn may ensue to the benefit of the
administration of criminal justice in the Northern Territory. I
ask them also to understand that inscfar as they may see my
remarks as attacking them, they are equally an attack upcen
myself. The Court is new. If it is not functioning as well as

it might, there is still time to improve its performance, But



that desirable result will not be achieved unless such
deficiencies as there may be become known. You may very justly
disagree with what I say. Any of my brethren who react viclently

towards me may successfully raise provocation.

For those who may not knovw, I should mention that until
the establishment of the Court, appeals from single judges lay
directly to a full bench of the Federal Court. The creation of
the Court of Criminal Appeal is a part of the preparation of the

Korthern Territcry for Statehcod.

In my opinion the system of appeals to the Federal Court
was unsatisfactory for a number cf reasons. It would be
churlish, however, not to ackncwledge the debt cwed by the
Northern Territory to the judges of the Federal Court whc satl on
appeals there from time tc time. Soc keen were they tc come to
the Northern Territcry that, by the time each had his turn, it
was a long time before any judge returned. In the result there
was no discernible pattern or policy in the Federal Court's
judgments. Mest of the Federal Court judges came from the more
'respectable' end of legal practice, so th;t few of them had
extensive experience in criminal practice. Although their
theoretical knowledge was more than adequate, £hey lacked the
'feel' of a judge working in the criminal jurisdicticn that no
amount of case reading can give. So it was with great
expectations that the Northern Territory gotra Court of Criminal

Appeal.



The Court starts-off unfettered by precedent except by
decisions of the High Court. Within the strict limite of the law
it will be open to the Court to establish its own character and
policy as have the criminal appeal courts of the States. Who
would not recognize the lengthy thesis-like judgments of South
Australia, or the more peremptory judgments of New South Wales

bearing the dominating stamp of 'Street' upcn them?

The Ccurt came into being shertly after the conmencement
of the Criminal Cecde. The purpose of that monumental piece of
legislation remains obscure, unless it was to inmortalise a
particular lsw-giver: however I fear the name of Everingham is
destined to perish before that of Hammurabi. Mr Everingham
succeeded in dragging the Northern Territory screaming ouvt cf the
vital mairstream of the commeon law, cnly to leave it floundering
in a backwater. No longer wculd the develeopment of the common
law in South 2ustralia, Victoris snd New Scuth Wales serve the

Northern Territory. The Criminal Code was a sorry happening.

Put, what is worse, nct satisfied with giving us a Cede,
the law-giver gave us a bad one. I wrote to Mr Everingham when
he asked for my opinicn about the draft Code; I said it would
represent a leap forward to 189%. He was cuite ﬁnmoved. Some of
the.novel provisions of the Code, I am told, are the brainchild
of a Queersland barrister. It is not so much the difficulty of
guessing the intenticns underlying those provisions that causes

the trouble, rather it is the inept way in which they are



expressed. Section 154, to which I shall refer later, is a prime
example: & section used more than any other and yet already
productive of dispute, at times heated: see Baumer,

below. Most persons similarly circumstanced would have drawn the

Code differently.

A major task of the Court will be to ccnstrue and epply
the Criminal Code. For the reascons I have hinted at, it is far
from easy. Bearing a superficial resemblance to the Queensland
Code, in reality it is very aifferent. Censequently, there is nc
body of law to turn tc, except the general law cf statutory
interpretation. The task of summing-up tc juries is especially
difficult. Complex provisions provide what have come tc be known
as objective as well as subjective teste for the existence of the
mental elements of a crime or of a defence. The fact that the
task may present the judge with difficulty is neither here not
there, but when explaining the law is, of necessity, so
complicated that the judge is embarrassed putting it to the jury,
then the law is in danger of falling intc greater disrepute.

Some charges, if made strictly in accordarnce with the Ceode are
guaranteed tc glaze the eyes of the most iqtelligent juror. So,
ir the vears tc come, I believe the Ccurt will have a great deal
c¢f its time taken up in the wasteful exercise cf examining the
adeguacy of charges to juries brought about by the pointleSE
complications of the Code. So far there have been no such

appeals.



What has the Court done in the 18 months of its
existence? I will confine myself to appeals against sentence.
(There has been only one appeal against conviction: Lewis v
R., 17 July 1987. It was successful. I understand the Crown
to be seeking special leave to appeal to the High Court. The
case is not of particular interest to this gathering.) Since its
inception the Court has heard 6 appeals against sentence. They

are:

R v Yates 11 December 1986
Baumer v R 3 July 1987

Sullivan and Anor v R 7 July 1587

R v Ireland 25 Augqust 1987
R v Allison 11 September 1987
R v Hegon 16 September 1987

Of these 6 appeals, 4 of therm were appeals by the Crown. The
Attorney-General appeals as of right against sentence: section
414 of the Criminal Code. There are more Crown appeals against

sentence awaiting hearing.

Yates confirmed that the Court would follow
R v Tait & Bartley (1979) 24 ALR 473 as correc@ly stating the
approach to an appeal against senteﬁce, and, in particular, Crown
appeals against sentence. Yates had pleaded guilty to pcssessicn
cf cannabis for the purpese of supply. The maximum penalty in

the circumstances was 7 years imprisonment. He was sentenced to



a terr of 12 months and the judge ordered that he be released
after serving 3 months upon entering a recognizance to be of good
behaviour for 2 years. The Crown said the sentence was
manifestly inadequate. The passage from R v Tait and

Bartley, 24 ALR 473 at 476, quoted in Yates contains

references to High Court authorities in support. It is becoming

2 classical reference sc I guote it here:

"An Appellate Court dces not interfere with the sentence
imposed merely because it is of the view that that
sentence is insufficient or excessive. It interferes
only if it ke shown that the sentencing judge was in
errcr in acting on & wrong principle or in
misunderstending or in wrongly zgsessing scome salient
feature of the evidence. The error may appear in what
the sentencing judge said in the prcceedings, or the
gsentence itself may be so excessive or inadequate as to
manifest such error (see generally, Skinner v R {1913}
16 C.L.R.336 at 339-40; R v. Withers (1925) 25 S.R.
(N.S.W.) 382 at 394; Whittaker v R (1928) 41 C.L.R.
230 at 249; Griffiths v R (1977) 15 ALR 1 at 15-17}.

Although an error affecting the sentence must appear
before the Appellate Court will intervene in an appeal
either by the Crown or by a defendant, a Crown appeal
reises considerations which are not present in an appeal
by a deferndant seeking & reducticn in his senternce.
Crown appealc have been described as cutting acress
'time honoured concepts of criminal administration' (per
Barwick C.J., Peel v R (1971) 125 C.L.R. 447 at 452;
[1972) A.L.R. 221 at 233). A Crown appeal puts in
jeopardy 'the vested interest that a man has to the
freedom which is his, subject to the sentence c¢f the
primary tribunal' (per Isaacs J., Whittaker v R., supra
at 248). The freedom beyond the sentence imposed is,
for the second time, in jecpardy on a Crown appeal
against sentence. It was first in jeopardy before the
sentencing court.”

The other judge and myself agreed with the Chief Justice's
reasons., May I, however, use 2 comment in some additional

remarks of the other judge to illustrate a tendency of judges to



elevate almost to the status of a rule of law, with what I
believe is less than due regard for the consequences of doing so,
some relatively trivial matter of practice. His Honour pointed
cut that 13 testimonials of good character had been received by
the trial judge in evidence but that none of the authors had
indicated that they knew the purpose for which the references
were to be used. His Fcrour said that no point had been taken by
the Crown cn that score at the appeal. He noted that the
references 'clearly influenced the sentencing judge's approach’.
But his Honour went on to say, 'I think it undesirable references
in this form should be presented to the Court if it is intended
to make a serious submission upcn the offender's geed character.
Hopefully, these remarks may serve as a warning in the future
that little, if any, weight will attach to evidence of this kind
unless given with a clear indicaticn that the author knows the
purpose for which it is sought.,' I respectfully disagree. The

weight to be given is matter for the sentencing judge.

Written testimcnials are strictly inadmissible.
However, long-standing practice is that the Crown generally
consents tc their use. They vary very greatly in kind.
Sometimes they are testimonials that the priscner has accumulated
during his lifetime; sometimes they are recently obtained. Cf
the latter class, they are sometimes expressed in terms that show
the author to be aware of the prisoner's crime; others are nct sc
worded. An experienced judge almost instinctively evaluates then

having regard to these factors. He rarely makes express mention



cf the nature of the references in his remarks on sentence., That
is not to say that he will fall into the crass error imputed by
the judge. No a priori measure of the weight of evidence

as 'little, if any' can be determined by an appeal court. There
are too many possibilities., If the sentencing judge was fit to
be appointed to the bench, he is capable of evaluating character
references having regard to many relevant factors including
knowledge on the part cf the referce of the purpose for which it

was to be used.

I have spent scme time cn this point because it
illustrates what I regard as the tendency of some of us to
descend to the trivial, The Ccurt must not lose sicht cf the
fact that barristers will hang cn remarks made by judges c¢f ihe
Ceurt. They will tend to treat every comment as if it were part
cf the ratio decidendi. Unless the judges are prepared
tc see their gereral remarks given truly universal applicaticn
they should resist the temptation to make them. This vice is not
peculiar to the Court. The highest courts have often offended,
finding they must later qualify or retract. The temptation is
orne felt by an intelligent person to justify the particular by
reference to the general, It was observed in de Smith's
Judicial Review of Administrative Action (Fourth Edition) in
an entirely different context, 'When cne comes across a judicial
fecrmulation of general legal principle it is not infrequently
misleading because the court has in mind only a limited range of

contexts in which the problem arises.': p233. That comment



applies equally to many generally expressed comments of judges in
criminal appeals whether they be legal principles or ccunsels of
good practice. It remains that a judge, especially cne sitting
on appeal, ought to avoid any generalisatiocn wider than the case
requires, and, equally importantly, he should distinguish
principles of law on the one hand from admonitions for better
practice on the other. If the judges do not advert tc the
distinction, it is certain that most barristers will not.

Perhaps I can add that judges ought nct to assume that an
elerentary matter concerning the weight to be given to evidence
has escaped the sentencing judge just because he did not make
special refefence to it. Sentencing judges are under no
cbligation to refer to every matter that acted upcn their minds
in the process of reaching a decision. The disease that seems to
infect many Australian judges, verbosity, has reached epidemic
proporticne in recent years. It became virulent in South
2uctralia arné spread to cther places, It h%s certainly reached
the Northern Territory. Can I ever survive gaying that the High
Court has not escaped it? I am receiving treatment for it myself

but it is hard to cure.

I would turn now to the most centroversial decisien of
the court: Baumer. If there is a decision that does not
do the Court credit, it is this one, Before I begin te criticize
the judgments, I must put all minds at rest by affirming that so
long as Baumer remains I must and do regard it as stating

the applicable law. It is worth emphasising that a serious
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discussion of the operation of a court would be a vanity unless

the participants are prepared to be completely frank.

O'Leary CJ posed what he called the 'principal
guestion': the construction to be given to sub-section (4) of
s.154 of the Code, and, in particular, how that sub-section is to
be taken into account in sentencing a person for an offence under
the section. Why that shoulé have been the principal question,

or even an important one, is net clear to me.

Refore referring further to what his Honour said, to
help those who have not trcubled to read the judgments or even

the relevant parts of the Code, I set out in full section 154:

'154. DANGERCUS ACTS CR OMISSICNS

(1) Any person who does or makes any act or
ocmission that causes seriocus danger, actual or
potential, to the lives, health or safety of the public
or to any member of it in circumstances where an
ordinary person similarly circumstanced would have
clearly foreseen such danger and nct have done or made
that act or omisesion is guilty of a crime and is liable
to imprisonment for 5 years.

(2) 1If he thereby causes grievous harm to any
person he is liable to imprisonment for 7 years.

(3} If he thereby causes death to any person he is
liable to impriscnment for 10 years.

(4) If at the time of doing or making such act cr
cmissicn he us under the influence of an intoxicating
substance he is liable to further imprisonment for 4
years.
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Baumer was charged with deing a dangerous act whilst
under the influence of alcohol, namely, driving a motor vehicle
and ceolliding with another motor vehicle and thereby causing
grievous harm to a persen. The sentencing judge imposed a head
sentence of 8 years imprisonment, he made an order prohibiting
the éppellant from cbtaining or holding a driver's licence for a
period of Z0 years, His Honcur fixed & ron-parole period of 4
years, Baumer claimed that the sentence was manifestly
excessive, that the trial judge had given tco much weight to the
appellant's previcus convicticns and that the pericd cof
disqualification was excessive. The appeal was dismissed by &

majority.

The Chief justice noted the conflicting views of Kaurice
J and Muirhead AJ. Ke gaid that subsection (4) represents a
deliberate and radical departure by the legislature from the
previous legislation dealing with offences of the kind covered by
the section including driving offences. He said that by virtue
of the secticn the fact that the offender was under the influence
of an intoxicating substance at the time of the cffence must be
taken irntc account as an aggravating circumstance rendering the
offender liable to a specific further substantial penalty in
zddition to any other penalty to which he is liable under the
section. Muirhead AJ was of the opinicen that the court must
coneider subsection (4) as a separate exercise. I would have
fallen inte the error of regarding that approach tc the secticn

as incorrect had I been sitting cn the appeal. 8o now is a
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convenient time to speak in defence of the errors I would have

fallen into.

I cannct see why the particular precedure adopted for
determining a pxoper sentence should have affected to a
significant extent the magnitude of the sentence. 1Is there
necessarily a difference between a sentence, determined for
particular facté proportioned to a simple maximum of 11 years,
zand a sentence focr the same facts propocrtioned to a maximum of 7
years plus some part of 4 years? In the circumstances does the

subject matter aédmit of such an cxder of precision?

Asche J, as he then was, made nc reference at all to a
particular way of construing secticrn 154. There is nothing to
indicate that he followed the procedure said to be cerrect by the
majority. His Honcur arrived &t the sentence he did kecause he
thocught it was apprepriate with reference to the facts and the
provisions of section 154, Did he notionally fix a sentence by
reference tc a 7 year maximum and then add a further term by
reference to the 4 years prescribed by sub-section (4)? Who
krows? I do not believe the magnitude of the sentence turned on

such a legalistic distinction.

The grounds of appeal did not suggest that the
sentencing judge applied section 154 incorrectly. The appellant
corplained that the sentence was manifestly excessive. He

complained that the judge erred in law by giving too much weight



13

to his previous convictiongs. The period of disgualification was

said to be excessive.

The resolution of the question how one should apprcach
the application of section 154 could not determine the guestions
raised by the grounds of appeal. The appellant had pleaded
guilty to a charge of conduct traditicnally described as culpable
driving causing grievous harm. The facts were bad. On any view
of it, the sentence had to ke high on the range. The vitzl
guesticn to be answered was 'what is the range?' Was it up to 11
years? Was it up to 7 years with the distinct additicn to the
sentence c¢f some part cof a further 4 years? Or was the range, as
the dissenting judge said, tc be ascertained by reference to
sentencing practice for culpable driving offences or their

equivalent throughout Australia?

T venture to repeat that the significance c¢f the choice
between the 11 vear range and the 7 year plus 4 year range is
insignificant. 1If either of those prescribed maxima provided the
criterion for determining a proper sentence, the sentence passed
by the sentencing judge could not be regarded as manifestly
excessive. But, if the dissenter was correct, I would agree with
him that the sentence was manifestly excessive.. I think the
precccupation of the court with the niceties of sub-section (4)
was unfortunate because it distracted the judicial reasoning from
a more useful course., In allowing themselves tc be distracted by

a nice analysis of the section, insufficient attention was given
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tc the real issue what was the criterion agsinst which the
sentence cught tc have been determined. There may well be a case
where that nice question would have to be determined; where the
distinction would determine an appeal. PBut this was not one of
them. The sentencing judge had nct here adverted to the
distinction and opted for one or the other. If Maurice J was
correct in his cheice of criterion, there could be nc gquestion
but that the sentence was manifestly excessive. If Maurice J was
right, the nice instruction about how to apply sub-section (4)

was idle.

I believe that the courts should never lose sight of the
fact that, except in the case of common law misdemeancurs, it is
the Parliament that determines how serious a class of crimes is.
Tt is beycnd authority for a judge to igncore that standaré and to
impert one of his cwn, This is sc no matter how worthy his
arguments might be; no matter how reasonable or compelling. If
the Parliament has unambigucusly expressed its intention by
statute concerning the gravity of a'class of offences, the judges
are by law bound to give effect tc that intenticn in appropriate
cases. I can see no basis for categorizing that expressed
maximum as 'marginal'. The fact that driving offences are only
one sub-class of many comprehended by the section cannot, in my
opinion, affect the principle. &ll offences under the secticn
constitute a definite class. It is true that one cannot always
confidently regard the expressed maxima in statutes as expressing

the Parliament's intention. Some of those statutes are ancient.



Some of them, whilst having been amended in many cther respects
in the course of the years, have been left alone in respect of
penalties despite the fact that the courts have been imposing
sentences bearing little relation to the maxima. In such cases
it might be argued with justification that the Parliament, by
standing by, has evinced an intenticn that the courts should go
on as they have been. There are other imaginakle situations in
which one might reascnably say the prescribed penalties do not
truly express a legislative intent. But, such a conclusion could
rever be reached in relaticn to a statute recently passed and
prescribing penalties that are unique and specific. The
penalties expressed in the Code must ke taken by the judges to be
a true reflection of the seriousness of the cffences for which
they are prescribed. No appeal to what is going on in cther
places can prevail over the Northern Territory Parliament's
expression of intention. I believe that this is a matter of
principle. The expressed legislative criterion of seriocusness
must prevail cver the disagreement of judges no matter how much

more reascnable and proper the latter may be.

In summary, I think Baumer not one of the happy
products of the Court. I dc not think the construction of
section 154, and especially the mennex of operation of
sub-section (4) called to be decided. And, with respect to the
minority, I believe that in his very understandable expressions
of indignation, he overlooked an opportunity to be coldly

critical which would have been to great effect.
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What can I say about Sullivan except that the
Court was clearly correct and that I was wrong. Sullivan and
Rigby pleaded guilty before me to 2 counts of unlawful entry at
night with intent tc steal and tc one count of stealing. I
sentenced them tc 3 years imprisonment on each count to be served
concurrently. I declined to fix non-parole period. Bcth
offenders were in their late 30s and had kncown each other since
their days at Westbrook Boys Home in Queensland. They were
chronic drug users. Each had a leng criminal recoxrd dating back
to boyheed. Shortly before the offences they had been werking as
pravn fishermen in the Gulf of Carpentaria. The three offencec
arose cut cf one transaction. They had been drinking together at
the Stella Maris Club, located near the waterfront in Darwin
catering for seamen, Sullivan had scme casual employment there
ac a doorman during daylight hours, 2All of the mcney they had
earned on their recent work in the Gulf had been spent in &
succession cf binges. O©On the night cf the crimes, they engaged
in a drinking session at Stella Maris. They decided to return
after closing to steal grog for their own use. They arrived back
after midnight. Sullivan removed some metal louvres with a tyre
lever and gained entry. He passed out bottles of spirits and
cartons of beer to Rigby. They took the can containing donations
for the club Christmas party. The loot was put into a plastic
garbage bin. Needing a car to carry it, they went by taxi tc a
friends place, borrowed a car and returned to the club. They
then forced an entry upstairs. They levered off a padlock and

broke into a storercom with a shovel. They toock more alcohol and
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some tobacco. They also took money from a till. They put all
the stolen property into the car ard drove away. The total value
of goods stolen was about $2,100.00. Little of it was recovered.
Some of the spirits had been sold, some given away and some
consumed by them. It was this Steinbeckesque picture that so
distracted me that I fell into the error of declining to specify
a non-parole period. 1 regard what the ccurt said about the
fixing of non-parole pericds as sufficiently important to commend
its reading to anyone ccncerned vith the matter of parole
periods. If the relevant passage were not so lcng I would have
reproduced it in this paper. I cortent mysell with reproducing

the concluding paragraphs:

" In our opinion, the success of the parcle system in
the Northern Territory makes it desirable in the
interests ¢f society that parole remain an cpticn
whenever possible. 1In Sullivan's case, we think it
apprecpriate to fix a non-parole pericd of 15 months. To
mark the significant differences in their respective
criminal reccrds over recent years, in Rigby's case we
thirk 18 months an appropriate period. WNeither
appellant should assume that when he has served that
portion of his sentence he will autematically be
released on parole, that is not how the system works
here.

The Court thinks it worthwhile pointing out that if
nc parole period is fixed, both men will almost
certainly be released unconditionally after two years.
With what we propose, the Parole BPoard may release
cullivan on appropriate conditions after 15 months and
Rigby, 18 months. If this course commends itself to the
Board, then it may require both men subject themselves
to suitable supervision as a condition of thelr release
for the balance cof their 3 year head sentences. Those
sentences will not be discharged until they have gone
the full 3 years without offending again. The
desirability of keeping this option open, in our
judgment, is clear.

We give each of the appellants leave to appeal.
The appeals against failure to specify a non-parole
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period are upheld and the Court fixes the periods
already mentioned. OCtherwise the appeals are dismissed
and the sentences are confirmed.,”

Since this is my paper, I propose to indulge myself a
little by referring to my own reascns in Hogon. I
believe it is time the Crown moved away from the pcsition thet
the only twe sentencing options are severity in the public
interest ard leniency in the interest of the offender. 1In some
cases they may be a correct description of the optiens. I
expressed my own opinion of the question in Hogon which I

take the liberty of reproducing here:

'1t is an cversimplification tc see the Jjucdge's
rocle in every case as seeking & nice mean between
severity, presumed to be in the public interest, on the

‘cne hand, and leniency, presured to be in the interest
only of the offender, on the other. I am sure that the
true public interest is not validly expressed in such
simple terms. The puklic interest may in en appropriate
case be promoted, not by severity but by leniency.

In the last analysis the function of the court in
administering justice according tc the criminal law is
to serve the puklic interest. It is the public interest
that requires that criminals be punished, that weight be
given to the deterrence of the offender and cof others.
It is the public interest that requires a sentence to be
appropriately proportional to the offence. 1In the end
there is no other interest that can prevail over the
true public interest. It is in the public interest that
a sentence be a just one. I cite no authority for these
propositions because they seem to me to be axiomatic.

But, as the High Court has reminded us in connexicn
with at least two other legal topics that occur to me
here, namely, those of illegally obtained evidence and
public interest immunity, the public interest is not
simple but complex. The public has an interest in the
promotion of certain traditionally accepted ideals which
frequently cannot be fully realized simultaneously in
the same subject matter. Strict justice will usually be
inconsistent with a full measure of mercy in a given
case: a prudent judge will seek a mean that avoids
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excessive violence to either ideal. A sentence
providing an effective measure of deterrence may
eXxtinguish a newly kindled fire of reform in an
cffender. Where should the prudent judgment settle?
The question often arises in one's mind whether a
sentence, designed to provide an ample measure of
deterrence, is so sure to have that effect that a
different sentence, that would provide a real chance for
the rehabilitation of the offender, should be rejected
merely because it would nct have a deterrent effect?

The public interest is not always best served by
treating gereral deterrence as paramount. Where, upon a
fair consideration of the evidence in a case, a judge
concludes that by nct requiring the cffender tc go to
gacl there is gufficient precbability that he will become
a useful, law-abiding member of society, the public
interest may be better served by not sending him teo
gaol. If the criminazl process by its proper prccedures
can make a real contribution towards the formaticn of a
good member of society, it should, I believe, do so.
The chance of that happy result must be a real one based
on the evidence. His Honour said: " . . . if the
accused can centinue the progress which he has done in
the last year he will not only cease to be a menace to
the ccmmunity but he will become a useful memnber oif that
community and be in & position tec repay to the community
scme of the damage which he has previously done."

The gravity of the offence is obviously a major
factor. Some crimes are inherently so grave that no
likelihcod of reform could lead to the conclusion that

the public interest would be better by a non-prison
sentence.’

I would welcome debate on this question. There is room for
differences of opinion. This is an area in which the Court can
mzke & useful contribution. It will conly do so however if it
adopts a cocperative apprcach to matters: that is, only if the
judges are praepared to act as a group. But, ih support of my
postion in Hogon, I would quote the wisdom of Muirheaéd J,
sitting with Bowen CJ and Evatt J, as 2 member of the Federal
Court in R v Davey (1980) 50 FLR 57 at 65 where his

Honour said:
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"The purpose of the criminal law is to bring wrongdoers
to justice of the protection of the community. First
and foremost, it is the protection of the community a
gentencing judge must bear in mind (R v Cuthbert

per Herron CJ (1967) 86 WN (Pt 1) (NSW) at 274. There
are occasions when a judge determines he can olnly
extend that protection by severe punishment; there are
other gituvations when he will reach the view that
probation, suspension of sentence or community work
orders are apprcpriate, not because they will be less
unpleasant for the prisoner, but because they may be
productive of reformation which offers the greatest
protection to society."

This leads me to the next point I would make. It is
inimical tc the achievement of anything wcrthwhile for cre cor
mcre of the judges of the Court to adcpt an isolaticnist or even,
in caces of disagreement, a confrontationist attitude to other
judges. An appellate court will, in my inexperienced cpinion,
achieve its full potential only if the judges confer and argue
abcut what the decision of the Court should be. In that way the
dialectic of the sharing znd testing of ideas will operate to
produce the best possible judgements. The other way, that is,
for each judge to go skulking off tc his chambers and to produce
a judgment with little or no ccnsultation with his brethren, will
certainly produce a result. But, often one in which the
ascertainment of the ratio decidendi of the Court's
decision may be difficult if not impossible, and where, in any
event, there is found little of inspiration for the legal
profession. One cannot help reflecting cn the fact that so many
memorable High Court judgments have Leen joint cor partly jeint

efforts: obviously the results of thoughtful exchange between the
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judges. Again, at the risk of courting & horrible fate, the
worst performances of the High Court, also memorable, have been
manifest in cases where there have been five or more unrelated
judgments with few common ideas in any of them, causing
nightmares for barristers trying to advise clients what the law
is. I hope therefore that we of the Court will learn the art of
judicial cooperation which is, after all, no more than a special
application of dialectics, superior to mere logic in that it has
superadded the crocss-fertilisation of minds: a sort of
intellectual hybrid vigocur. I must nct be thought to Le saying
that, having tried thrcugh difficult debate to reach a common
pesition and having failed, a judge ocught to surrender his
opinion tc one with which he disagrees. That wculd be
intolerable. But, I believe that judges shculd at least go
threugh the pain and tcil of such debate before they slink off to

their own funk holes to do their own thing.

There is a matter I am somewhat loathe to mention for
fear it will create the false impression that I regard the
standard of advocacy before the Court to have been poccr. The
fact is that it has keen high, especially when undertaken by
members of the bar. There was cne occasion, hcwever, when an
appeal brought by a convicted person was ccnducted with such
monumental incoempetence that the case had to be adjourneé with an
urgent request by the Court that counsel be briefed in order to
avoid the real possibility of a miscarriage of justice. The case

was quite difficult as to the law, and the person appearing for
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the appellant was in total and, almost certainly, incorrigible
ignorance of even most elementary matters such as what were the
elements of the offence in respect of which the appeal was
brought. The point of mentioning this is that the performance of
the Court is significantly affected by the quality of the
advocates whco practise there, Those whe appear before the Court
are not mere ornénmnts (although some are quite handsome), they
are there tc assist the Cecurt, and the guality of their
assistance is reflected in the quality of judgments. I am
grateful that the quality of the assistance provided by the KT

Rar is excellent.

whilst on the subject of adveocacy, may I make some

m

uggestions that may or may not meet with acceptence. There has
been a tenderncy, diminiching in recernt experience, for coungel to
put cn his list cf authorities for the Ccurt every case ever
decided in any jurisdiction in every part of the English speaking
world bearing any connexion with the case to be heard., One's
Associate tells one that Mr X has a team of workmen with hand
trucks carrying lcads of hooks into the court-room in preparaticn
for the case. One ernters the court-room at the appeinted time to
see Mr X's opponent, Mr Y, armed only with 'Criminal Law' by
Howard. An uneven match, you might think? Not at all! All of
Mr X's cases have been considered aznd epitcmised in a recent
judgment of the High Court; a case that is discussed by Howard.
Please ke sensible in the use of authority. If the High Court

hes truly dealt with the question, nothing more is required. The
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High Court binds the Court. Of course it is a different matter
if you are not really trying to assist the Court, but rather,
hoping tc £fill your clients with awe of your vast learning, or
your opponent with terror. 1In either of the latter cases, send a
message to the judges not to be disturked by the vast wall of
keoks, that they are there for tactical effec£ cnly. PBut, if Mr
Y thinks that 2 two line summary of the effect of a lengthy High
Court judgment in a popular students text book is a substitue for
the full report, he is wrong. There is nothing more irritating
than to have a2 string cf cases and their effect read out from a
text book. It is as if to say tc the judoe, 'I'm a bit tireqd,

I'll leave it to you tc dig the cases out and read them.'

Another thing to avoid when arguing appealé is the use
of dramatic advocacy and repetition. If persuasion failed in the
court below, it is too late at the appeal stage for 2 ancther
try. The zrguments upcr which a party would rely should ke put
with all appropriate force to the trial judge. Submissions
before the Court should be characterised by logic zand calm: at
that stage you are attempting to peoint to one or more errors of
law. Unless the trial judge has made an error your appeal will
fail: it is too late for emotive persuasion. Therefore, if you
believe the primary judge should impose a sentence within a
certain range, inform ﬁim of the range. Specify your sources.

In other wcrds, do your homework at the trial stage and give the
trial judge the benefit of it. The Court may not be impressed Ly

a great deal ¢f work done especially for the appeal if the judge
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below was given little help. The worst thing is positively to
lead the trial judge up the garden path. Remember, judges beaxr
some similarities to huwan beings, and a judge sitting on appeal,
hearing about all the idiotic things his brother below has done,
may think to himself, 'Hell! This could be happening to me! I
would not hzve known about these esoteric principles counsel is

new so eloguently expourding! Yah Boo to him!'

The Crown ncw has a full right oi appeal against
sentence under the Criminal Code of the NT. In my opinion this
right imposes on the Crown the same duty as rests upcn an accusec
to give all available assistance to the trial judge on the matter
of sentence. In R v Ireland, a Crown appeal against

sentence, I had cccasion tc say:

"The respondent may have been fertunate that the same
submissions as are rnow put by the zppellant were not put
to the sentencing judge. His Honour may have been
persuaded to deal with the respondent more severely.
They contrast markedly with the submissions put to the
sentencing judge. There, the Crown said little to
create a realization of the gravity it now contends for.
The crown appeals against sentence as of right. This
was not always so. There is no reason excusing the
Crown from putting fully to the sentencing judége such
matters as are relevant to the sentence. The contrary
tradition existed when there was no right of appeal by
the Crown. If it is necessary to refer to cases and
other material in order adeguately to assist the
sentencing judge, the Crown, like any other party to
litigation, cught to make such reference.,"

Finally may I implore the Crown to think

twice, if not more often, before exercising its right of
appeal against sentence under the Criminal Cocde. The
Crown's exercise of this right should be a true rarity.

In the Northern Territory it is a ccmmonplace. I can
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hear Mr Karczewski saying, "Well Judge, if you'd give

sensible decisions we wouldn't have to appeal so much,"

Judges Chambers

Supreme Court

Darwin J.A. NADER
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