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I INTRODUCTION

The illegal importation and dissemination of tobacco, which is a legal substance, is a

comparatively novel area of criminal practice.

An illicit tobacco market generally exists where the legal market is over-supplied and under-
regulated.! Australia's illicit tobacco market has instead proliferated in a highly regulated
legal market, which includes plain packaging laws, graphic health warnings and increased

manufacturing standards for reduced fire risk.?

The local tobacco black market can now be further distinguished by its accompanying
criminality. The illicit market is controlled by organised crime syndicates, who use violence,
extortion and intimidation against rivals.? Illicit tobacco provides a stable source of income
for organised crime, which is then used to fund more profitable and harmful criminal activity,

such as drug and sex trafficking, and money laundering, both in Australia and offshore.*
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Criminal syndicates have sought to maintain control of the lucrative market by violent means,
including firebombing and shooting at rival tobacconists, in what has been described as a 'turf
war'.? Victoria was the first jurisdiction to experience this, where in Melbourne alone, over
100 tobacco stores were subject to arson attacks between 2023 and 2024.° This trend has

continued and indeed escalated into 2025 and 2026.

The violence from the illicit tobacco and vape black market has since spread across the
country, including to Western Australia, which has resulted in more than 200 fire bombings
of businesses, criminal damage and firearm attacks and several homicides.” There is therefore

an intersection between the illicit tobacco market and criminal law.

After the Part I introduction, Part II of this paper will examine the connection between
prohibition and the tobacco excise tax, which has more than tripled over the past decade. In
doing so, this part looks at how the exorbitant tobacco excise tax has accelerated the rise of

the illicit market and resulted in an unprecedented loss of revenue.

Part III will examine the penalties in respect of illicit tobacco products in Australia,
commencing with an exploration of the relevant Commonwealth provisions and case law. In
addition, this part sets out the position across a range of Australian jurisdictions and the

various enforcements measures available.

Part IV will deal with the legal status of vapes in Australia. Vapes are classified as nicotine
products, meaning they are dealt with under the Poisons Act. Although they do not
specifically fall under tobacco laws, vapes are essential to any discussion about the smoking
black market. This part also covers the corresponding penalty regime for possession and/or

sale of vapes in a number of Australian jurisdictions.
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Finally, Part V will examine whether Australia's exorbitant tobacco excise tax rate has been
instrumental in the rapid rise of the illicit tobacco market and will conclude that the most
viable way to put organised crime out of business, may well be to drastically reduce the rate

of the tax imposed.

IT PROHIBITION AND TOBACCO EXCISE TAX

Since Federation, tobacco products in Australia have been subject to a special excise tax.®
Excise applies to cigarettes, which since 1999 have been taxed per cigarette, and loose leaf
tobacco, which is taxed according to weight.” From 1983 onwards, the excise rate has been

indexed to increase twice a year.!”

The World Health Organisation (WHO) promotes tax measures to increase the price of
tobacco products, as an effective means of discouraging smoking.!! The premise behind
substantially increasing the tobacco excise tax is for Australia to move towards the WHO's
recommendation that excise should comprise around 70% of the price of a cigarette.!? This is
in line with traditional thinking that large tobacco excise increases are effective in reducing
smoking prevalence in Australia.!* Recent experience, however, suggests that this may be

subject to question.

In 2009, the rate of tobacco excise was around 26 cents per cigarette.'* In 2010, the
Australian Treasury took the view that the 25% tobacco excise increase was working and
noted that 'higher taxes on tobacco products lead to higher prices, which reduce tobacco use,
which in turn, reduce the health and social costs associated with tobacco use'.!?

Consequently, there was an additional 25% increase on tobacco excise, with a further 25%
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being imposed from 2013 to 2022.!6 In 2017, the excise tax amounted to around 62 cents per

cigarette.!”

In 2019, the Australian Treasury foreshadowed that the increase in tobacco prices could drive
smokers to seek out lower priced alternatives.'® In particular, it was expected that as the
excise rate increased, so too would the demand for illegal tobacco.!® This is precisely what
has occurred. Rather than disincentivising smoking, however, the prohibitive cost of legal
tobacco as a result of exorbitantly high tobacco excise, would seem to have had the opposite

effect.?0

Over the past six years, Australia's tobacco excise has increased by 75% and the tax imposed
on an individual cigarette is now $1.52, as at 3 March 2026.2! While this factors in the bi-
annual indexation and 5% annual top-up, it does so in the face of a growing price disparity
between legal tobacco and the black market.?? Due to the excise tax increasing by more than

200% in the past decade, Australia now has one of the highest cigarette prices in the world.??

The economic argument is, in effect, that the dramatic increase in excise tax has created a 'red
carpet' for the black market.* The high cost of legal tobacco has now overwhelmingly driven
the shift towards illicit alternatives and as a consequence, has pushed generally law-abiding

citizens into buying illegal tobacco products for a fraction of the cost.?®
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The continued increase of tobacco tax excise is contrary to the 'Laffer Curve', which is an
economic theory dealing with the scale of tax rates and the optimisation of revenue.?® The
Laffer Curve is based on the premise that governments will fail to generate revenue where
extreme tax rates are imposed.?” The tobacco excise tax is currently at around 75% and given
the correlating and significant loss of revenue, it is arguably already past the point of

effectiveness on the Laffer Curve or otherwise.?8

Despite the extreme fiscal measures put in place to deter smokers, the Australian Medical
Association observed that since 2024, smoking rates have increased at a level that has not
been seen in a decade.?” Paradoxically, while more Australians are using tobacco products,

the Australian Government has lost excise tax worth billions of dollars.

In the 2024-25 financial year, the shift to illegal tobacco saw around $6.7 billion in lost
excise, which equates to 10% of all annual tax avoidance in Australia.’® Recent estimates put
it at an unprecedented loss of between $7.7 billion and $11.8 billion.*! While it is estimated
that around 1.5 million Australians purchase now illicit tobacco, it is difficult to determine

the exact size of this market, especially given that tobacco is itself a legal substance.

For this reason, in 2025 the Australian Taxation Office (ATO) deliberately removed the

tobacco excise from 'the tax gap performance calculation' because it could no longer provide
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'a sufficiently credible or meaningful estimate'.’® In essence, this means the ATO has now
ceased publicly documenting the amount of tax revenue lost as a consequence of the illicit

tobacco black market.3*

The Australian Bureau of Statistics (ABS), however, has recently developed methods to
determine the extent of the illicit tobacco market, including vapes, along with the total
nicotine consumption in Australia.>> The ABS prefaced that these estimates were
experimental, as they were derived a combination of all tobacco products and alongside

nicotine metabolites detected in wastewater.¢

Although Australia previously had one of the lowest smoking rates globally, the initial data
revealed that 40% more nicotine and 22% more tobacco is being consumed than in 2017.37
This was consistent with the Australian Criminal Intelligence Commission (ACIC) annual
wastewater report, which showed that national nicotine consumption increased by 4%

between 2024 and 2025.38

The rapid growth of the illicit tobacco industry has resulted in legal sales of cigarettes and
tobacco deceasing by a record 29% in 2025.3° Over last four years there has been an increase

of 158% in illicit tobacco sales, which in 2024, amounted to almost 40% of the total tobacco
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consumption in Australia.*® In 2026, illicit tobacco makes up around 80% of the total tobacco
market.*! This means that four out of every five cigarettes will be sold illegally and that legal

cigarette sales will only represent a very minor share of the market.*?

Since the imposition of an unprecedented rate of excise tax, however, Australia is now
ranked as one of the world's most lucrative markets for illicit tobacco.** The Illicit Tobacco
and e-cigarette Commissioner has suggested, however. that there is no 'logical correlation
between the size of... excise rates... with the size of the illicit market'.** Notwithstanding this,
should there be no policy reform in the interim, it is anticipated that by 2030 the illicit market
for tobacco and nicotine products in Australia will be almost entirely controlled by organised

crime.®

IIT ILLICIT TOBACCO PENALTIES

A Commonwealth

While the Commonwealth Government is responsible for tobacco policies, including excise
tax, and for controlling tobacco products at the border, enforcement within the Australia has
largely fallen upon the State jurisdictions.* In order to address the rapid advent of the illicit
tobacco market, the States have needed to allocate additional resources to police, and to

licence and enforce tobacco laws, and deal with any resulting healthcare needs.*’
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It is evident that the rise of the illicit tobacco market has outpaced any existing State tobacco
legislation, the general purpose of which was to address the sale of legal cigarettes without a

valid license and to under 18 year olds.

There would currently appear to be no national approach to the illicit tobacco market within
Australia with each State enacting its own legislation in respect of compliance and penalty.*®
This piecemeal approach has created cross-jurisdictional inconsistencies, which have
subsequently been exploited by criminal syndicates and permitted the tobacco black market

to flourish.*’

The ABF observed that such syndicates were exploiting the 'profitable price differentials'
between these markets.*® It would appear criminal syndicates are attracted to the tobacco
black market, including nicotine products like vapes, due to the lower penalties available

when compared to other illegal commodities.>!

In an attempt to deter organised crime syndicates, a number of Australian jurisdictions have,
to varying degrees, introduced substantially higher penalties for illicit tobacco and vape
offences. This includes financial penalties, suspension of licenses and/or imprisonment. In
particular, offences for the sale and possession of a commercial quantity of illicit tobacco and

other products have been introduced.

Whilst the principle of deterrence has similarly been utilised to combat illicit drugs, there has
been little or no consistent evidence that such an approach is effective in reducing crime.>? In

fact, empirical studies have shown that higher penalties do not generally result in a

¥ Willox (n 46).
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corresponding increase in deterrence, or serve as a disincentive to crime.> Deterrence has

therefore been described as 'an article of faith'.>*

Irrespective of how faithful one is to the now generally discredited concept of general
deterrence, it would seem that higher penalties alone will not curtail the illicit tobacco
market. Furthermore, enforcement of these penalties remains a considerable challenge.* In
order to address the problem, a national response would be required, including 'financial
disruption, intelligence-led targeting, and regulatory alignment across federal, state and

territory agencies'.>

Commonwealth legislation provides a range of penalties under the Customs Act 1901 (Cth)
('Customs Act'") for the importation, possession and suspected sale of illicit tobacco within
Australian territory.”” Section 233BABAD of the Customs Act was introduced in 2012 with
the purpose of providing 'a strong deterrent to criminals' involved in illegal importation of

tobacco.>®

This increased the maximum penalty for offences of this kind to 10 years' imprisonment,
which was a fivefold increase from an analogous provision in the Excise Act 1901 (Cth).>®
However, this strategy would not appear to have been successful to date. The Customs Act
provisions are not limited to the importation of tobacco, rather there is a requirement for the
person to have also had an intention to defraud the revenue or having been reckless in doing
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In terms of enforcement, the Commonwealth Director of Public Prosecutions (CDPP)
prosecuted a total of 405 matters in relation to illicit tobacco in the period between July 2018
and December 2025.%! This resulted in 284 convictions, of which only 107 required the

offender to actually serve a custodial sentence.®?

In that same period of time, 430 illicit tobacco matters were referred to the CDPP.%> NSW
Police referred 153 matters (which was more than a third of the national total); followed by
the Australian Border Force (ABF) with 119; Victoria Police with 67; the Australian Federal
Police (AFP) with 46 and Queensland Police with 24 referrals.%

At the other end of the spectrum the Northern Territory and the ATO referred a total of eight
matters and South Australia referred two.%° Over a seven year period, WA referred only one
matter to the CDPP.® This reflects that the CDPP had minimal impact overall on illicit

tobacco importation during that time.

1 Penalties

Under the Customs Act, a person commits an offence if they import goods that are tobacco
products with the intention of defrauding the revenue, or if they are reckless as to whether
they would be defrauding the revenue.%” These offences carry a maximum penalty of 10
years' imprisonment and a fine of five times the amount of duty payable, or $330,000 if the

duty cannot be determined.%®

a) Possession or Suspected Possession Offences

It is an offence where a person conveys, or has in their possession goods that constitute

tobacco products, which they know were imported with intent to defraud the revenue or if

61 Mohammad Alfares, 'Just 107 Jailed for Illicit Tobacco Crimes as Black Market Costs Billions', The
Australian (online, 17 May 2026) <https://www.theaustralian.com.au/nation/just-107-jailed-for-illicit-
tobacco-crimes-as-black-market-costs-billions/news-story/4ee4595ebe332734c9¢e3e9fald4454e1>.

62 Ibid.

6 TIbid.
64 TIbid.
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66 TIbid.
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68 Ibid s 233 BABAD(5)(1)~(2).
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they were reckless as to whether the goods were imported for that reason.®® In such
circumstances, the penalty for an individual is a maximum of five years' imprisonment and a

fine three times the amount of duty payable, or $165,000.7°

Under the Customs Act, the penalties imposed for possession of tobacco products are
determined by the quantity of tobacco. There are different penalties for where it is reasonable
to suspect that the excise or customs duty has not been paid on the tobacco.”! This means that
the onus shifts to the person in possession of the tobacco to show that it was lawfully

obtained.

Where an individual is found in possession of more than two and less than five kilograms of
illicit tobacco, this carries a fine of up to $33,300.”> Where an individual possesses five
kilograms or more of illicit tobacco, the penalty is a maximum of five years' imprisonment,

or a fine between $66,000 and $330,000, or both.”?

In circumstances where it is reasonably suspected that the excise or customs tax has not been
paid, there is a fine of $66,000 or a fine of five times the amount of duty payable, whichever

is greater.”

Where a person possesses 100 kilograms or more of illicit tobacco, they are liable to five
years' imprisonment and/or a fine of $330,000 or a fine of five times the amount of duty
payable, whichever is greater.”> Where it is reasonably suspected that the excise or customs
tax has not been paid, the person is liable to a term of two years' imprisonment and/ or a fine

of $165,000 or a fine of five times the amount of duty payable, whichever is greater.’¢

If the weight of the tobacco is 500 kilograms or above, then the maximum penalty is 10
years’ imprisonment and/or $495,000 or a fine of five times the amount of duty payable,

whichever is greater.”” For a reasonable suspicion offence for this quantity of tobacco, the

8 1bid; Treasury Laws Amendment (Illicit Tobacco Offences) Act 2018 (Cth) s 308-120.
0 Customs Act 1901 (Cth) s 233 BABAD(2); (2B).

L Treasury Laws Amendment (Illicit Tobacco Offences) Act 2018 (Cth) s 308-120.

7 Customs Act 1901 (Cth) s 233 BABAD(2); (2B).

3 Ibid.

™ Treasury Laws Amendment (lllicit Tobacco Offences) Act 2018 (Cth) s 308-20.

75 Ibid s 308-115.

76 Ibid.

77 Ibid s 308-110.
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maximum penalty is five years' imprisonment and/or a fine of $330,000 or a fine of five

times the amount of duty payable, whichever is greater.’®

b) Sale or Suspected Sale Offences

Where a person is reasonably suspected to have sold five kilograms of tobacco or above, they
are liable to a penalty of $66,000.7° For offences where a person is reasonably suspected to
have sold 100 kilograms of tobacco or above, the maximum penalty is two years'
imprisonment and/or $165,000 or a fine of five times the amount of duty payable, whichever

is greater.®

Where it is reasonably suspected that a person has sold tobacco weighing 500 kilograms or
above, the maximum penalty is five year's imprisonment and/or a fine of $330,000 or a fine
of five times the amount of duty payable, whichever is greater.! It is not proposed herein to
exhaustively examine the range and extent of State penalties, which are numerous, varied and

constantly changing.

B Case Law

1 Rv Zhang

In the South Australian case of R v Zhang (2017), the South Australian Court of Appeal noted
that the following factors needed to be taken into account in sentencing for serious revenue

offences contrary to s 233BABAD of the Customs Act:

. The role of the offender — in particular, it is important to identify whether the
defendant was a principal organiser of the criminal operation or merely acting on the
instructions of others;

. the sophistication of the offending, or lack thereof;

. the period over which the offences were committed;

8 TIbid.

7 1Ibid s 308-35.
80 Ibid s 308-30.
81 Ibid s 308-35.
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. the quantity of the tobacco imported and/or possessed and the amount of duty

defrauded or evaded;

. whether the loss of revenue has been repaid;
. whether the offending involved other illegalities, such as the use of false identities;
. whether the defendant was involved in distribution and sale of tobacco products

within Australia;

. the extent to which the defendant gained financially from his or her offending.

In Zhang, the 24-year-old offender arrived at Adelaide International Airport, where he was
charged with a number of offences, including importing tobacco products with the intention

of defrauding the revenue. The offender had in his possession a mobile phone with:

photographs of cigarettes concealed in various ways, x-ray images of cigarettes and tobacco
concealed in various ways, bulk cigarettes stored in a warehouse, Express Mail Service
consignment details, text messages detailing sale and distribution of cigarettes in Adelaide,
email records of storage unit rentals, records of post office boxes, and a receipt issued by the

Australian Border Force in relation to cigarette importations.**

In total, the offender was found to have possessed 615 separate parcels containing 695,560
cigarettes and 50.15kg of tobacco, with the intention to defraud government revenue of

$463,365.67.84

He pleaded guilty at an early stage and was sentenced to a period of four years eight months'
immediate imprisonment, with a non-parole period of two years. Since the head sentence
exceeded three years, s 19AB of the Crimes Act 1914 (Cth) required that a non-parole period,

rather than a recognisance release order be imposed.®® The sentence was upheld on appeal.

2 Samardali v The Queen

In the WA case of Samardali v The Queen (2018), the offender imported tobacco products

with the intention of defrauding the revenue and further imported tobacco products knowing

82 12017] SASCFC 5, [37] (Chivell AJ, Kourakis CJ and Vanstone J agreeing).

3 Tbid [8].
8 bid [16].
85 Tbid [5].
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that the goods were imported with intent to defraud the revenue.®® The offender imported
from China, via a sea container, 194 kg of molasses tobacco, and evaded a duty and GST to

the value of $162,960.88.10.87 A further 10kg of molasses tobacco was found in the

offender's home.?®

A total effective sentence of a term of three years and two months' imprisonment, with a non-
parole period of 18 months, was imposed along with a fine of $10,000. On appeal, the Court
of Appeal found the total effective sentence and the non-parole period were excessive as to

their length.®

As such, the offender was resentenced to a total effective term of 18 months' immediate
imprisonment with release after 9 months upon entering into a recognisance of $5,000 to be

of good behaviour for 9 months.”

3 Hussein v R

In the Victorian case of Hussein v R (2016), the offender pleaded guilty to attempting to
possess tobacco products, knowing that the products were imported, with intent to defraud

the revenue.’!

The offender, aged 36 years, was one of a number of people involved in the importation of a
shipping container said to contain 600 cartons of ceramic toilets with plastic seats.”> Customs
officers examined the shipping container and found 340 bales of tobacco leaf, weighing

17,009 kg (18 tonnes).”

The total duty sought to be evaded was $8,356,776.78.54.°* The offender did not import the

tobacco but played a significant role in facilitating its distribution.”®> The offender received a

8 [2018] WASCA 22; Customs Act s 233BABAD(1)-2.

8 Samardali v The Queen [2018] WASCA 22 [9].

% Ibid [10].

8 Ibid [58] (Mazza, Mitchell and Pritchard JJA).

0 Ibid [2].

ol [2016] VCSA 212; Customs Act s 233BABAD(2).

92 Hussein v R [2016] VCSA 212 [9] (Priest and Santamaria JJA).
% Ibid.

% Ibid.

% Tbid [23].
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sentence of two years six months' immediate imprisonment, with release after serving 12
months and upon entering into a recognisance in the sum of $5,000 to be of good behaviour

for two years and six months.’® The sentence was not disturbed upon appeal.

4 Hev R

e Inthe NSW case of He v R, the offender had goods in his possession, being tobacco
products, knowing that the goods were imported with intent to defraud the revenue.

¢ Over a six month period, the offender imported from China tobacco products
disguised in other shipments of legitimate products.

e He had recruited co-offenders to lease around 65 post office boxes for receipt of mail
containing illegal tobacco products.

e He further leased self-storage units in which products were stored.

e The total amount imported was almost 700kg of tobacco and 1.8 million individual
cigarettes.

e This resulted in lost excise revenue of $2.2 million.

e He received a sentence of two years eleven months' imprisonment, which was upheld
on appeal.

The offender received a sentence of two years 11 months' immediate imprisonment, with
release on a recognisance release order after serving a period of two years and with security

in the sum of $1000.°7 The sentence was upheld on appeal.

5Tranv R

In the Victorian case of 7ran v R, the offender pleaded guilty to a single charge of possessing

tobacco products knowing that the goods were imported with intent to defraud the revenue.”®

% Ibid [4]; Crimes Act 1914 (Cth) s 20(1)(b).
7 TIbid [28].
% [2021] VSCA 292; Customs Act s 233BABAD(2).
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The offender was in charge of a sophisticated operation involving others for importation of
tobacco, mass production, retail sales of cigarettes clandestinely.”” She had also leased a

number of properties or storage facilities for purposes associated with the business.!®

The total amount of tobacco and the type possessed by the offender was comprised of:
2,611,918 cigarettes (approximately $2.4 million duty); 867.1225 kilograms of loose leaf
tobacco (approximately $1.1 million duty) and 23.051 kilograms of molasses tobacco

(8$29,776.59 duty).!°!

The total amount of duty evaded was $3,596,038.99, none of which had been repaid.!®? The
offender received a total effective sentence of three years' immediate imprisonment!?® The
offender successfully appealed the sentence, which was reduced to two years on appeal with

release on a recognisance release order after serving a period of 22 months.!%4

6 Interception of llicit Tobacco Products

Despite higher penalties being imposed, this would seem to indicate that penalties for
importation are not, in fact, providing any significant deterrence to criminal syndicates.!%®
Notwithstanding this, between 2024 and 2025, an estimated 5,397 tonnes of illicit tobacco

was imported into Australia.!?

The Australian Border Force (ABF) have taken a variety of measures to intercept large
importations of illicit tobacco and vapes at the border. In December 2025, ABF officers in
Tasmania intercepted a shipping container from Poland, which was falsely declared as stretch
film but which contained 5.4 million illicit cigarettes.!?” This was one of Tasmania's largest

cigarette seizures.!®

% Tranv R 2021] VSCA 292 [2].

100 Thid.

101 Ibid [11].

102 Ibid.

103 Ibid [39].

104 Ibid [69].

105 Ibid.

106 Tllicit Tobacco and E-cigarette Commissioner Report (n 4) 14.

107 Australian Border Force, 'Billion-dollar Breach: Australian Border Force Remains on the Front Foot of
Tobacco Targeting Border Operations', (Media Release, 3 February 2026)
<https://www.abf.gov.au/newsroom-subsite/Pages/Billion-dollar-breach-Australian-Border-Force-remains
on-the-front-foot-of-tobacco-targeting.aspx>.

108 Ibid.
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Since late 2025, ABF officers have detected multiple travellers attempting to smuggle illicit
cigarettes and tobacco via Melbourne airport, with flights originating in Lebanon.!?® This
included a couple with 7kg of tobacco in their luggage; two male travellers with over 5,000
cigarettes and 11.75kg tobacco in their bags; and a female traveller with 11.5 kg tobacco and
13,200 cigarettes in her luggage.''” There was a further male traveller from Taiwan with

23,400 cigarettes hidden in his bags.!!!

In 2024, the ACIC, in joint operation with the ABF and Victoria Police, seized over 24
million cigarettes, six million kilograms of looseleaf tobacco and 51,000 vapes.'!? In a further
operation that year, over 10 million cigarettes were seized and a number of the syndicate
members were arrested, which the ACIC indicated disrupted the importation of more than 77

million cigarettes (which equated to $93 million in excise tax).!!?

Whilst impressive on the face of it, this would appear to amount to no more than a 'drop in

the ocean', which comprises the illicit tobacco and nicotine market.!!#

C States and Territories

1 Western Australia (WA)

In WA, the Tobacco Products Control Act 2006 (WA) (‘WA Tobacco Act') regulates the sale
of tobacco products and was historically applied to the regulation of licensed suppliers selling
legal tobacco products.'!'> Further, it does not prohibit or control possession and sale of vapes,

or their use in public spaces.!'!¢

109 Ibid.

10 Ibid.

1 Ibid.

112 Commonwealth, Parliamentary Debates, Senate, 18 May 2026 (Hilda Sirec, Deputy Commissioner,
National Security Investigations, Australian Federal Police) 8.

13 Ibid.

114 Commonwealth, Parliamentary Debates, Senate, 18 May 2026 (Malcolm Roberts, Senator) 8, (Richard

Colbeck, Senator) 9.

Western Australia, Parliamentary Debates, Legislative Assembly, 18 February 2026 (Meredith Hammat,

Minister for Health) 2.

116 Ibid.

115
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Under the WA Tobacco Act, the maximum penalty for selling illicit tobacco for an individual
is a $10k fine for a first offence and $20k for any subsequent offences.!!” For a body

corporate, a first offence is a $40k fine and up to $80k for any subsequent offences.!''®

With the unprecedented rise in the sale and supply of illicit tobacco products, WA has now
updated its legislation to address these issues. This includes a separate category dealing with

the possession, supply and storage of illicit tobacco and nicotine products, such as vapes.'”

The Tobacco Products Control Amendment Act 2026 (WA) came into force in May 2026
introduces new and substantially increased penalties as a priority, including closure orders. !
Following this, tranche two of the legislation will focus on public health and licensing in

respect of tobacco reform.!?!

The scheme adopts a four-tiered approach to penalty.!?? Tier 4 offences are the most serious
and involve both illicit tobacco and vaping products.'?3 Possession penalties for prohibited

products for an individual will start at $600,000.!2*

Depending on the quantity in their possession, an individual would be liable for a term of
three years' imprisonment or up to 15 years' imprisonment for the most serious offences
quantities.!?® An individual found in possession of a commercial quantity of illicit tobacco

and vaping products will face a fine of $2.1 million and up to 15 years' imprisonment.!2°

For being in possession of a large commercial quantity of illicit tobacco and vaping products,

an individual will be liable to a financial penalty of $4.2 million and up to 15 years'

W7 Tobacco Products Control Act 2006 (WA) s 155(a).

118 Ibid s 155(b).

119 Western Australia, Parliamentary Debates, Legislative Assembly, 18 February 2026 (Meredith Hammat,

Minister for Health) 1.

Ibid. See further: Government of Western Australia, "Tough New Tobacco Laws Pass the

Lower House', (Media Release, 26 February 2026) <https://www.wa.gov.au/government/media-

statements/Cook%20Labor%20Government/Tough-new-tobacco-laws-pass-the-Lower-House-20260226>.

121 Ibid.

122 Western Australia, Parliamentary Debates, Legislative Assembly, 18 February 2026 (Meredith Hammat,
Minister for Health) 3.

123 Ibid.

124 Ibid.

125 Ibid.

126 Ibid.
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imprisonment.!?” For this offence, a company would face $21 million for a company, and up

to 15 years' imprisonment. '

The amendments provide compliance officers with the power to shut down businesses found
to be selling illicit tobacco and vaping products for up to 90 days.!?* In the days following the
legislation coming into force, around 140,000 illegal cigarettes were seized and six stores in
WA were ordered to close down.!3? Unlike in Queensland and South Australia, the laws do
not extend to penalising landlords for allowing a store to be used to sell illegal tobacco or

vapes.!3!

It is unclear what effect, if any, the power to close businesses selling illicit tobacco and
nicotine products would have. It is often the case that businesses selling illicit tobacco
products do not even require a physical space and can conduct their business on WhatsApp
group. In this way, closing these businesses does not necessarily stop customers from placing

an order online and having the products delivered straight to their door.!

Under the new regime, the penalties for public smoking offences have increased to a
minimum of $2,500 and capture both tobacco and vaping products.!? Further, low-level
offences involving minors have also been uplifted in the bill, with the minimum penalty

being raised from $100 to $1,000.!34

Given the pervasiveness of the illicit tobacco market, the object of the legislative
amendments is to target the commercial suppliers of illegal tobacco products. However, in

circumstances where a WA Police officer is conducting a legitimate search for drugs or

127" Ibid.

128 Tobacco Products Control Amendment Bill 2026 (WA). See also: Government of Western Australia,
'"Tough New Tobacco Laws Introduced to Parliament', (Media Release, 16 February 2026)
<www.wa.gov.au/government/media-statements/Cook Labor Government/Tough-new-tobacco-laws-
introduced-to-Parliament-20260216>.

129 Ibid.

130 pip Waller and Andrew Williams, 'Six Stores Ordered to Shut as WA's Illegal Tobacco Laws Come into

Force', ABC News (online, 17 May 2026) <https://www.abc.net.au/news/2026-05-17/six-shops-ordered-to-

shut-under-new-illegal-tobacco-laws-/106689786>.

Keane Bourke, New Tobacco Laws Proposed by WA Government to Target Stores Selling Illegal

Cigarettes, Vapes', ABC News (online, 16 February 2026) <https://www.abc.net.au/news/2026-02-16/new-

wa-tobacco-legislation-to-target-illegal-cigarettes-vapes/106348588>.

132 Ibid.

133 Western Australia, Parliamentary Debates, Legislative Assembly, 18 February 2026 (Meredith Hammat,
Minister for Health) 4.

134 Ibid.
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firearms and found a carton of what were almost certainly illegal cigarettes, there would be

options available outside of the illicit tobacco offences and penalties outlined above.

In theory, State police could refer the matter to the AFP on suspicion of illegal importation of
tobacco products. They might also elect to deal with the matter under WA State provisions,
charging an individual with an offence under s 417 of the Criminal Code 1913 (WA) ('the
Code").

Section 417(1) of the Code provides that "'person who is in possession of any thing capable of
being stolen that is reasonably suspected to be stolen or otherwise unlawfully obtained is
guilty of a crime'. This is an either way offence meaning that an individual may be liable to
imprisonment 7 years' imprisonment or if dealt with summarily, two years' imprisonment and

a fine of $24,000.

The onus would then fall on the accused to prove that at the time they were allegedly in
possession of the thing, they had no reasonable grounds for suspecting that the thing was

stolen or unlawfully obtained.'3*

In State of Western Australia v Tulloch (2025), the offender was convicted of a number of
offences, including two counts under s 417(1) of the Code.!3¢ In relation to being in
possession of $610 cash, which was reasonably suspected to be stolen or unlawfully obtained,
he received an individual term of four month's imprisonment.!3” This was increased to a term

of six months' imprisonment on appeal.!38

It follows then that similar penalties could apply in circumstances where an individual was

found to be in possession of illicit tobacco and nicotine products in WA.
2 New South Wales (NSW)

In November 2025, NSW implemented increased penalties for illicit tobacco and vaping

goods under its public health legislation.!*® In NSW, selling illicit tobacco and also

135 Criminal Code 1913 (WA) s 417(2).

136 12025] WASCA 17.

137 Ibid [4].

138 Ibid [158].

139 Public Health (Tobacco) Act 2008 (NSW); Public Health (Tobacco) Regulation 2022 (NSW). See also:
NSW Government, 'Penalties and Enforcement' (Press Release, 3 November 2025)
<https://www.health.nsw.gov.au/tobacco/Pages/retailers-penalties-enforcement.aspx>.
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possession of a commercial quantity of illicit tobacco now carry a maximum penalty of seven

years imprisonment, a fine of $1.54 million, or both.!4°

Selling tobacco or non-tobacco smoking products without a licence now carries a maximum

penalty of $660,000 for an individual or $880,000 for a corporation.!4!

In order to deal with the tobacco black market, NSW Police generally require a search
warrant under the Public Health (Tobacco) Act 2008 (NSW) to enter premises and usually in
the company of an inspector.!4> NSW Health has a total of 42 inspectors for this purpose,
who can further issue closure notices to businesses, which allow short-term closures of up to
90 days (NSW Health Secretary) or long-term of up to one year (through the equivalent of
the Magistrates Court).!43

3 Queensland

In April 2025, the Queensland State Government updated its public health legislation in
respect of tobacco and other items, like vapes.!** In doing so, the financial penalty for
supplying or possessing illicit tobacco and vapes was increased ten-fold.!'*> The changes to
the legislation were intended to dismantle illegal trade, rather than to penalise an individual

for possessing a packet of illegal cigarettes or per cigarette.

Queensland Health is responsible for enforcing laws under the Tobacco and Other Smoking
Products Act 1998 (Qld) and can issue on the spot fines in excess of $30,000 for the supply
of illicit tobacco and vapes.!*® In Queensland, the commercial quantity for illicit tobacco is a

minimum of 50 cigarettes or 50 grams of other tobacco products.'4’

140 Ibid.

141 Ibid.

142 Nathan Schmidt, 'NSW Police Officers "Not Authorised" to Inspect Stores Suspected of Having Illicit
Tobacco', ABC News (online, 17 December 2025) <https://www.news.com.au/national/nsw-
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143 1bid; Tobacco Legislation (Closure Orders) Amendment Act 2025 No 51 (NSW).

144 Tobacco and Other Smoking Products Act 1998 (Qld); Tobacco and Other Smoking Products Regulation

2021 (QId); Tobacco and Other Smoking Products (Dismantling lllegal Trade) and Other Legislation

Amendment Act 2025 (QId).
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In Queensland, the maximum penalty for the commercial supply of illicit tobacco and illegal
nicotine product is now $32,260 for an individual and $161,300 for a corporation.'*® Further,
the court can also impose penalties of up to two years' imprisonment and/or fines of up to

$322,600 for individuals or $1.6 million for a corporation.'#’

However, businesses selling illicit tobacco products and vapes are adept at avoiding detection
and as a corollary, being subject to any financial penalty. Following raids and closures of
around hundreds of stores in Queensland, many illicit tobacco businesses have instead traded

behind fake shopfronts and opened after hours.!>°

There is presently no evidence of commercial businesses being conducted in the name of
shelf companies. There are many instances, however, where just prior to being raided,
accused tobacco store operators had changed directorship or were on the lease in name only,

having unofficially transferring the business to another person.!>!

The recent Queensland decision in Tobacco Shed Pty Ltd v Rea (2026) found that $1.5
million fine imposed in respect of the supply, sale and dealing of a large quantity of illegal
tobacco and vapes, was manifestly excessive.!>? On appeal, the financial penalty was reduced

to a total of $250,000.'33

Although those possessing, supplying and/or selling illicit tobacco have been subject to hefty
financial penalties, the Queensland State Penalties Enforcement Register has only recovered
$11.7 million. This equates to around 20% of fines issued.!>* Currently, the bulk of the $54.9

million owing has not been paid.!>?

148 Ibid.

149 Ibid.

130 Andreas Nicola and Judith Kerr, 'Tllicit Tobacconists Defy Major Crackdown with After-

Hours Trading and Home Delivery', news.com.au (online, 7 December 2025)
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4 Victoria

On 1 July 2025, Victoria introduced new controls and increased penalties relating to the sale
of tobacco products.'*¢ For possession of illicit tobacco by a tobacco supply business, an
individual can receive a fine of up to $170,948.40 or up to five years' imprisonment and a

corporation can be fined more than $854,742.157

For selling illicit tobacco, the penalty for an individual is up to $366,318 or up to 15 years'
imprisonment. A corporation will face a fine of more than $1.8 million. From 1 February

2026, Tobacco Licensing Victoria began enforcing the scheme. >3

5 South Australia (SA)

In June 2025, SA substantially increased their penalties for supplying or possessing
commercial and large commercial quantities of tobacco and vapes.!>® Until late 2024, the

maximum penalty under the state public health legislation was a $75,000 fine.'®

In SA, a commercial quantity is 5,000 cigarettes or Skg of any tobacco product; 100 e-

cigarettes, or 200 of any other prescribed product.!! A large commercial quantity is 25,000

cigarettes or 25kg of any tobacco product, 500 e-cigarettes or other prescribed product.!6?

Campaign Urges Patience', ABC News (online, 12 December 2025) <https://www.abc.net.au/news/2025-
12-13/illicit-vaping-cigarette-raids-create-game-of-whack-a-mole/106120236>.
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159 Tobacco and E-cigarette Products Act 1997 (SA); Tobacco and E-cigarette Products Regulations 2019
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in SA' (Media Release, 10 June 2025) <https://www.premier.sa.gov.au/media-releases/news-
archive/toughest-illicit-tobacco-laws-in-the-nation-now-in-effect-in-sa>.
Government of South Australia, 'Tougher Illicit Tobacco and E-cigarette Laws Come into Effect in South
Australia' (Media Release, 24 March 2025) <https://www.preventivehealth.sa.gov.au/about/news-
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For possession of a large commercial quantity of illicit tobacco, the penalty for an individual

is $2.1m for a first offence and up to $4.2m for a second or subsequent offence.!'®’

For a body
corporate, there is a maximum fine of $4.5m for a first offence and $6.6m for a second or

subsequent offence. !4

In addition, the SA Government has appointed 45 officers to a special tobacco enforcement
squad, which has warrant-free search and seizure powers.!%> This means they have the power
to enter a store selling illicit tobacco or vaping products, to confiscate the stock and to shut it

down for a period of 28 days, or with a court order, for 12 months.!®¢

Since those laws came into force, around 100 illegal tobacco and vapes stores have been
closed and approximately $50 million worth of product has been seized.'®’ It is unclear the
extent of the fines issued and what percentage has actually been paid, as has been the case in

other jurisdictions where higher penalties are available.
6 Tasmania

In Tasmania, selling smoking products without an appropriate license, both businesses and
individuals are liable for a financial penalty of $10,250 for a first offence and $20,500 for
each subsequent offence. There is currently no specific offence for selling illegal smoking

products in Tasmania.

New tobacco laws in Tasmania are on track to come into force in 2026 to update the existing
public health legislation and substantially increase the enforcement powers and penalties for

the sale of illicit tobacco and vapes.!¢®
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Under the proposed laws for selling or supplying illegal smoking products, a commercial

entity would attract a financial penalty of up to $82,000 for a first offence, $164,000 for a
second offence and $3.2 million for any subsequent offices.!® An individual would face a
total of $41,000 for a first offence and $82,000 for a second offence and $164,000 for any

subsequent offence.!”

Further, where a premises is reasonably suspected or proven to be selling prohibited products,
the proposed legislation would further allow for 90-day closure to be ordered, and up to 12

months if decided by a court.!”!
7 Australian Capital Territory (ACT)

In December 2025, the ACT updated its public health laws to further prohibit the sale of
illicit tobacco.!”? These further increase the powers of authorised officers to inspect shops
suspected of selling illicit tobacco and vapes, and to issue fines and seize prohibited items.!”3
This includes imposing infringement notices of $1,600 for selling prohibited smoking

products.'”*

8 Northern Territory (NT)

NT has the highest rates of smoking in Australia but has not yet sought to reform tobacco and
vaping laws, as has been the case in WA and other jurisdictions.!”> While presently relying

on existing laws, NT Health, in conjunction with the Department of Trade and Business, are

assembly2>.

169 Public Health Amendment (Prohibited Tobacco and Other Products) Bill 2026 (Tas), s 74LD. See also:
Crystal McKay, 'Tasmanian Government Says Illegal Tobacco Sales Crackdown will Deliver Some of the
"Toughest' Laws in the Country', ABC News (online, 8 February 2026)
<https://www.abc.net.au/news/2026-02-08/tasmanian-illegal-tobacco-vapes-crackdown/106318886>.

170 TIbid.

71 TIbid.

172 Tobacco and Other Smoking Products Act 1927 (ACT); Tobacco and Other Smoking Products Regulation
2018 (ACT); Tobacco and Other Smoking Products Amendment Bill 2025 (ACT).

173 ACT Government, 'ACT Passes New Laws to Tackle Illicit Tobacco and Vapes' (Media Release, 3
December 2025) <https://www.cmtedd.act.gov.au/open_government/inform/act government media
releases/cheyne/2025/act-passes-new-laws-to-tackle-illicit-tobacco-and-vapes>.

174 TIbid.

175 Tobacco Control Act 2002 (NT); Tobacco Control Regulations 2002 (NT). See also: Victoria Ellis and Nat
Tencic, 'Share Decline in Tobacco Sales Linked to Illegal Sales, not People Quitting, Say Researcher', 4BC
News (online, Thursday 26 February 2026) <https://www.abc.net.au/news/2026-02-26/sharp-decline-in-
tobacco-sales-linked-to-illegal-sales/106367890>.
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proposing to update tobacco legislation to deal with the current illicit tobacco market and to

strengthen enforcement of any penalties.!”®

IV LEGAL STATUS OF VAPING AND PENALTIES

Although vapes are classified as nicotine products, as opposed to tobacco products, they exist
within the same illicit market and now comprise a $1.6 billion market.!”” In Australia, the
black market has almost complete control over vapes, 95% of which are sold in contravention

of the provisions set out in the Therapeutic Goods Act 1989 (Cth).!”8

The rapid rise of illicit vapes has been accompanied by a correlating and significant increase
in the use of such products by adolescents, particularly amongst 14 to 17 year-olds, as no ID

checks are required.!”

Illicit nicotine vapes are mostly single-use and are often found in brightly coloured packaging
and offered in a range of enticing flavours, which appeal to children. These vapes contain no
health warnings, contrary to Australian public health policy. Consequently, there is a real risk

then that the current market will create the next generation of smokers in Australia.

In light of this, legislation at both Commonwealth and State level has been enacted as a
means of curbing the escalating possession and sale of vapes. Although it is technically
illegal for individuals, including people under 18 years, to have a small quantity of vapes for
personal use, the purpose of the legislation is to target the commercial suppliers of such

products. '8

176 Ellis and Tencic (n 179).

177 Tllicit Tobacco and E-cigarette Commissioner Report (n 4) 13.

178 Ibid.

179 Schmidt (n 146).

180 Australian Government, 'About Vaping and e-cigarettes' (Web Page, 23 June 2025)
<https://www.health.gov.au/topics/smoking-vaping-and-tobacco/about-vaping>.
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A Commonwealth Legislation

In October 2021, Schedule 4 of the Poisons Standard was amended to include all nicotine
vaping products as prescription only medicines.!¥! As vapes now fall within Schedule 4 of the
Poisons List, they are treated as restricted substances across Australia and cannot legally be

sold to any person under 18 years old.!3?

In July 2024, new Commonwealth legislative provisions came into force under the
Therapeutic Goods Act 1989 (Cth), which prohibited 'the importation, domestic manufacture,
supply, commercial possession and advertisement of non-therapeutic and disposable vaping
goods'.!®? Vapes can be seized as prohibited imports, as per the Customs Act 1901 (Cth) and
individuals can be liable to a fine of $222,000 fine.!3

Nicotine vapes can only be purchased in a pharmacy with a valid prescription from an
Australian doctor, the purpose of which is to assist individuals in quitting smoking or

managing nicotine dependence.!'®

Flavours of legal vapes are limited to mint, tobacco and menthol only and single use vapes
cannot be sold and must comply with certain safety standards relating to their chemical

composition, and how they are recycled and/or destroyed. !¢

8L Therapeutic Goods (Poisons Standard—February 2026) Instrument 2026 (Cth).

182 See generally: Medicines and Poisons Act 2014 (WA); Poisons and Therapeutic Goods Act 1966 (NSW);
Drugs, Poisons and Controlled Substances Act 1981 (Vic); Medicines, Poisons and Therapeutic Goods
Act 2008 (ACT); Controlled Substances Act 1984 (SA); Medicines, Poisons and Therapeutic Goods Act
2012 (NT); Poisons Act 1971 (Tas).

183 Therapeutic Goods and Other Legislation Amendment (Vaping Reforms) Bill 2024 (Cth); Therapeutic
Goods Act 1989 (Cth).

184 Customs Act 1901 (Cth) s 50.

185 Australian Council on Smoking and Health (ACOSH), 'Cheap, Addictive, and Everywhere — Outdated

WA Tobacco Laws Failing to Stop the Illegal Trade' (Media Release, 22 October 2025).

<https://acosh.org/cheap-addictive-and-everywhere-outdated-wa-tobacco-laws-failing-to-stop-the-illegal-

trade/>.

Parliament of Australia, 'Therapeutic Goods and Other Legislation Amendment (Vaping Reforms) Bill

2024' (Bills Digest No 61, 2023-24, 13 May 2024) 5; 7.

<https://www.aph.gov.au/Parliamentary Business/Bills Legislation/bd/bd2324a/24bd061a>.
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Nevertheless, a recent analysis of legally sold vapes were found to contain ethylene glycol,
formaldehyde and diacetyl.!8” The latter is linked to bronchiolitis obliterans, which is an

irreversible lung condition known as 'popcorn lung'.!38

The unlawful importation or supply of vapes are strict liability offences. The maximum
criminal penalties imposed on an individual for the unlawful importation or supply of vapes
is seven years' imprisonment and/or a $1.65 million fine.!®® For a corporation, the penalty is a

fine of $8.25 million.'*°

The maximum civil penalty per contravention for an individual is $2.31 million and for a
corporation is $23.1 million."! In respect of commercial possession, there is a maximum

penalty of 12 months' imprisonment or $165,000.!%2

Even with increased penalties available, there remain ongoing issues in enforcing vape laws.
The Australian Border Force (ABF) already uses significant resources in dealing with the
illicit drug market and does not have the capacity to intercept the volume of illicit vapes (or
tobacco products) that enter at the border.!3 Notwithstanding this, since these laws came into
effect, the ABF has seized almost 20 million illegal vapes (with an estimated value of $974
million).!**

In October 2025, the ABF intercepted sea cargo from China containing 2.5 tons of molasses

tobacco hidden behind juice, and as well as 14.4 million cigarettes.!> In November 2025, a

187 Mohammad Alfares, ""Popcorn Lung" and Toxic Chemicals Found in Pharmacy-legal Vapes", The

Australian (online, 9 March 2026) <https://www.theaustralian.com.au/health/popcorn-lung-and-toxic-
chemicals-found-in-pharmacylegal-vapes/news-story/c58dc109f01590fe9964342ae8490304>.

188 Ibid.

189 Therapeutic Goods Act 1989 (Cth) ss 41Q and 41QB. See also: Australian Government, 'Vapes:
Compliance and Enforcement' (Web Page, 20 December 2024)
<https://www.tga.gov.au/products/unapproved-therapeutic-goods/therapeutic-vaping-goods/vaping-
hub/vapes-compliance-and-enforcement#penalties>.
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193 James Martin and David Bright, 'Australia's Restrictive Vaping and Tobacco Policies are Fuelling a

Lucrative and Dangerous Black Market', The Conversation (online, 12 March 2024)
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shipping container from Kuala Lumpur, which was declared to contain dumbbells and

trampolines, was found instead to contain over 52,800 illegal vapes.!*®

ABEF officers also seized vape liquid via air cargo with three litres from Hong Kong declared
as 'diffuser fragrance'.!”’ Further, five and a half litres of vape liquid was sent from the UK
and France via international mail to Brisbane.!® The issue is that even if 80% of such
products were intercepted, trafficking vapes still remains a profitable activity because the cost
of manufacturing a single nicotine vape is around $2.50 but it can be sold on the black market

for least $55.1%°

When vapes were made illegal without a prescription, the price on the black market
exponentially increased, meaning that many people reverted to illicit tobacco because it was
much cheaper.??’ This may be a contributing factor to the increase in smoking rates in

Australia.

B State and Territory Vaping Penalties

As is the case with the illegal tobacco penalty regime, there is no unified approach to
penalties for being in possession of vapes without a prescription. The range of penalties
varies from a maximum fine of $1,100 in NSW to a maximum fine of $45,000 in WA.?°! In
Tasmania, the ACT and the NT, in addition to the imposition of financial penalties, there is

also the possibility of imprisonment.

Tobacco Targeting Border Operations', (Media Release, 3 February 2026)
<https://www.abf.gov.au/newsroom-subsite/Pages/Billion-dollar-breach-Australian-Border-Force-remains
on-the-front-foot-of-tobacco-targeting.aspx>.
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<https://acosh.org/cheap-addictive-and-everywhere-outdated-wa-tobacco-laws-failing-to-stop-the-illegal-
trade/>.

200 Schmidt (n 146).
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Regulation 1996 (Qld); Drugs, Poisons and Controlled Substances Regulations 2017 (Vic); Controlled
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The penalty for possession of an illicit vape in the ACT an individual is fine of $32,000
and/or two years' imprisonment.?? The current position in the ACT is that an individual with
an unprescribed nicotine vape can be fined 320 times more than if they were in possession of

a gram of heroin, ice or MDMA, which have been decriminalised.?®

In all States and Territories, with the exception of WA and Tasmania, vapes that contain less
than 20mgs/ml of nicotine may be sold over-the-counter. In WA and Tasmania, vapes cannot
be legally sold without a prescription and only if the person is over the age of 18 years.?%*

In Van Heerden v Hawkins, the WA Court of Appeal held that items resembling tobacco

products are prohibited, meaning it is immaterial in WA whether a vape contains nicotine.?*?

Section 14(1) of the Medicines and Poisons Act 2014 (WA) provides that a person commits
an offence if they supply nicotine vaping liquid, without authorisation. Further, s 14(4)
criminalises possession, without proper authorisation, such as a prescription. These offences

each carry a maximum penalty of a $45,000 fine.?%

While this is currently the highest financial penalty available for illicit vapes in the country,
enforcement of penalties have largely been absent, with no fines issued and only two

prosecutions (as at 2024).2%7

Although there may be an uptick in vape prosecutions in the future, it is unclear what effect,

if any, this will have on vape supply in WA (or in other Australian jurisdictions). However,

202 Medicines, Poisons and Therapeutic Goods Act 2008 (ACT) s 36.

203 Courtney Barrett Peters, "The ACT has Decriminalised Many Illicit Drugs, but Has Some of the Strictest

Penalties for Possessing Nicotine Vapes', ABC News (online, 11 April 2024)

<https://www.abc.net.au/news/2024-04-11/act-vaping-penalties-far-higher-than-for-illicit-

drugs/103692560>.

Government of Western Australia - Department of Health, 'Electronic Cigarettes in Western Australia'

(Web Page, 31 October 2024) <https://www.health.wa.gov.au/Articles/A_E/Electronic-cigarettes-in-

Western-Australia>; Australian Government, 'Zero Tolerance for Illegal Vape Sales in Tasmania',

Therapeutic Goods Administration and Tasmanian Department of Health (11 September 2025, Media

Release) <https://www.tga.gov.au/news/media-releases/zero-tolerance-illegal-vape-sales-tasmania>.
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206 Medicines and Poisons Act 2014 (WA) s 115.
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09-25/wa-overrides-national-vaping-sale-laws-pharmacy-vape-sales/104392882>.
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should the illicit market be interrupted, this may encourage vaping within the legal market

and assist in decreasing tobacco smoking rates once more.

V CONCLUSION

Australia's prohibitionist tobacco laws, including a tripling of the tobacco excise tax, have

undoubtedly contributed to the flourishing illicit tobacco market.?%

Rather than eradicating smoking, the exorbitant tobacco excise tax and widespread
availability of illicit tobacco, has actually resulted in an increase in the number of smokers
and in the quantity of tobacco consumed.?’”® The ABS estimated that Australians consume

40% more nicotine and 22% more tobacco than they did almost a decade ago.?!”

Paradoxically, despite these increased rates of consumption, there has been a significant loss
of taxable revenue as smokers have turned to the illicit tobacco market, where prices are
relatively low. This ultimately defeats the purpose of the public health policy and raises
questions about what preventative measures can be taken to stamp out the illicit tobacco and

vape markets.

Given the stark contrast between the price of legal and illegal tobacco products, it is difficult
to see a viable solution to the problem other than to radically lower the excise tax. In spite of
incurring unprecedented losses of tobacco excise tax, the Australian Government has

remained steadfast to its biannual increase plus an additional 5%.

This does little to address the rising criminality associated with the tobacco black market or
the looming public health crisis in the face of an uptake in smoking and a correlating absence

of revenue.

208 Evans and Brown (n 3).

209 Evans (n 3); Lusted (n 29); Public Health (Tobacco and Other Products) Act 2023 (Cth).

20 Commonwealth, Parliamentary Debates, Senate, 18 May 2026 (Professor Michael Kidd, Chief Medical
Officer Department of Health, Disability and Ageing) 11; Australian Bureau of Statistics. 'Household
Consumption of Illicit Tobacco and Nicotine Products' (Web Page, 3 June 2026)
<https://www.abs.gov.au/articles/household-consumption-illicit-tobacco-and-nicotine-products>; Ison,
'Black Market Boom' (n 35).
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The Commonwealth is primarily responsible for ensuring that illicit tobacco and nicotine
products do not enter Australia and penalties for such importation offences are dealt with
under the Customs Act. However, detection of such a gargantuan volume of illegal tobacco
products and vapes is challenging. This is especially so given that AFP resources are used to
capture illicit substances at the border and tobacco is essentially a legal substance, which is

being sold illegally.

Once these products are in circulation within Australia, however, the States and Territories
become responsible for policing and enforcement of penalties. The current solution has been
for various Australian jurisdictions to create designated tobacco taskforces, which can seize
illicit tobacco and vape products and order business closures; issue on-the-spot

infringements; and/or prefer criminal charges.

The State- and Territory-based tobacco legislation is being updated to reflect significantly
higher penalties, in response to the rapid rise of the illicit market. As with many, if not most,
areas of sentencing, there is no empirical evidence that the imposition of higher penalties
would have any discernible deterrent effect on tobacco, as has been the case with illicit

drugs.?!!

Further, this does not address the underlying issue, which is that Australian Government is
currently losing billions of dollars in excise to organised crime whilst simultaneously

imposing a tobacco excise tax of around 75%.

Consequently, as radical as it may seem, any overview of the totality of licensing, export and
enforcement regimes across Australia leads one to conclude that the most pragmatic solution
available in putting organised crime out of business, may be for the tobacco excise tax rate to

be drastically reduced, perhaps as low as the tax levels found in the 1980s.

The Ilicit Tobacco and e-cigarette Commissioner was of the view that no matter the rate of

excise, the price differential would remain, however, with the advent of the Iran war, the

211 Bagaric and Alexander (n 53) 269.
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supply chain of the illicit tobacco and vapes market has been disrupted.?!? This has led to a

dramatic rise in the price of these items on the black market.?!3

With the substantial decrease in the gap between the legal and illegal tobacco market, if there
were a drastic reduction of excise tax, this would aid the return of generally law-abiding
citizens to the legal market. This would also ultimately decrease the influence of criminal
organisations and moreover, allow for a re-set of Australia's public health policy, including

vaping products.

212 Yim (n 44). Sarah Ison, and Mohammad Alfares, 'Black Market Tobacco Price Hike Presents Opportunity
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