C.L.A.N.T. CONFERENCE - BALI

ATTACKS ON THE JUDICIARY

The topic for my presentation is described in the conference programme
as “Separation of Powers: Then and Now”, but a more appropriate title
might be “The Ritualised Art of Shouting at the Scoreboard”.

I am, and have been for some time, concerned with the ever-increasing
level of personal criticism —and, at times, personal vilification — of
judges, and the normalisation of that conduct particularly by politicians
and the media both in Australia and internationally.

[ might have even been a target of it myself. In 2018 ex-politician Peter
Dutton called me a left wing idealogue and accused me of thinking I
was above the public because I mocked his race-based fear campaign
about “ African gangs” and the alleged decline of restaurant patronage.
Now at the very end of my career, it is therapeutic to talk about it.

So, I want to deal with five issues.

First, the fact of vilification and personal criticism of judges and its
effect on them and on the standing of the judiciary.

Second, why the level of attacks on judges is increasing.

Third, the attempt by some politicians and parts of the media to
normalise such criticism in the same way that political criticism is
normalised.

Fourth, I will invite you to see mandatory sentencing for what it is - a
distrust of the judicial sentencing discretion.

Finally, I am unable to resist a word about Judicial Commissions and
their weaponisation to bring judges to heel.

In a UNSW study published in 20211, across all court levels, 108 (59%) of
current or retired judicial officers reported experiencing commentary
from various sources that they considered “vilifying”. That term is not
defined and seemed to be left to the individual judges to use it or not in
responding to the study.




We have all had the experience in some form and, looking back at the

end of my career, I have to say I am glad it is over and that I can leave it
behind.

Serving judges must realise that the world they live in will not insulate
them from public attack despite their history of privilege.

There was a time when I wondered whether judges realised they lived
in the same world as everyone else, because, as a junior barrister, it
seemed to me they were so often extraordinarily distant and intolerant.
Perhaps they inhabited a different dimension, I mused.

But no: judges are members of the community like everyone else, with
families, opinions, flaws and shortcomings and like everyone else, their
conduct has consequences.

It is interesting to identify the most significant quality of being a judge
and doing the work they do.

Is it political silence, lest bias be suspected?
[s it social silence, so that views cannot be confidently attributed and
mistaken for predisposition?

No. Despite what some media commentary suggests, the most
important qualities are impartiality and independence, anchored in a
commitment to doing justice and properly fulfilling the court’s role in
the separation of powers from the Parliament and the Executive.

The role of a judge does not mean acting in accordance with some
vague concept of expectations - it means acting in accordance with the
applicable law and on relevant and admissible evidence. I'll come back
to expectations.

Many judges find public controversy about their decisions difficult
because they have long relied on the role itself to avoid participation in
it—to behave as a good judge should: silent and above it all.

Those days are long gone for judges who sit in criminal cases or in cases
where the subject matter is now inherently political. All the more so for
those — often retired — who take on enquiries such as Royal
Commissions.



As well, in the current era there is a new standard that is, in many ways,
meaningless. Media critics of the judiciary and politicians require that
judges be in touch with “community expectations” —whatever that means,
and however it might be measured. Quoted in the Melbourne Herald
Sun last Anzac Day, Victorian Shadow Attorney General James
Newbury is reported to have said:

“.... there was no other option but to increase the number of judges
and magistrates.

When our team gets tough on crime, more offenders will be caught
and the justice system will need to expand, including more judzes,” he
said.

Our new judzes will know that a Wilson government expects the

= = 4
meet communify expectations when it comes to consequences and
punishment for serious offending.”

So, what does that mean? The 1991 Victorian Sentencing Act does not
include the phrase “community expectations” at all. In the 2010
judgment of WCB v The Queen2l the Court of Appeal observed that:

A judge may, in his or her sentencing remarks, refer to such community
expectations and to the fact that the sentence involves a reaffirmation of
society’s values.

They noted that there is a role for community expectations in sentencing,
noting that “the courts do not exist independently of the society which they
serve ... the courts vindicate the properly informed values of the community”.

Yet there is very little published scientific evidence in Victoria that
identifies “community expectations” —that is, evidence of community
attitudes about the purposes of sentencing. Frankly, community
expectations have come to mean what angry media commentators want
it to mean: heavier sentences as though you can have that view globally.
That is bad news for conscientious sentencing judges.

That is the fact of it. The next question is why it is happening —and why
it is becoming more acceptable in public discourse.



Against that background, judges have become used to criticism and, at
times, vilification. The question is why this is happening.

Part of the explanation is that the traditional role of Attorneys-General—
State and Commonwealth —as defenders of the judiciary has largely
evaporated. Judges are now closer to being fair game than they were 50
years ago.

This is true the world over.

In 1998, while still a member of the High Court of Australia, the Hon
Justice Michael Kirby delivered a speech to the American Bar
Association in Hawaii entitled “Attacks on Judges - A Universal
Phenomenon”.

In that speech he referred to politicians criticising judgments of the High
Court on immigration, native title and constitutional interpretation.
These critiques often framed judges as “activist” or “out of touch”. In
the case of Mabo, historian Geoffrey Blainey accused the majority of
having the “black armband view of history”.

Kirby’s speech reviewed the global increase in personal and political
attacks on senior judicial officers across common law countries,
highlighting recurring patterns of criticism from politicians, media,
academics and others.

While some criticism is inevitable—and, in my opinion, healthy —recent
attacks have gone too far, threatening judicial independence and
integrity. Kirby discussed possible responses, emphasising the roles of
judges, legal professionals, political leaders and public education in
safeguarding the judiciary. Someone has to step in and defend judges,
and the legal profession is the obvious candidate; often, it does.

That brings me to the third issue: the normalisation of attacks on judges,
by treating them as if they were simply another form of ordinary
political critique.

But the world has moved on, and we are in the MAGA era. President
Trump has normalised criticism of judges in a personal and insulting
way.



For example, in April 2025 he said?,

“We cannot allow a handful of communist, radical-left judges to obstruct
the enforcement of our laws and assume the duties that belong solely to
the president of the United States. Judges are trying to take away the
power given to the president to keep our country safe.”

It is the same pattern we have seen repeatedly: a decision goes against a
political objective, and the response is not careful engagement with the
reasoning, but personal attack —branding judges as illegitimate, biased
or unpatriotic. That style of rhetoric cools nothing; it raises the
temperature, and it increases the risk of threats and violence.

As I said, the effect of this—not just in the United States —is to
normalise personal criticism of judges and to increase the risk of
violence.

Victoria has had similar issues, and I will give two examples from 2017
and 2018 as reported at the time.

During 2018, there were political attacks on members of the Victorian
Court of Appeal who had a terrorism case. The Law Council of
Australia said the comments eroded confidence in the judiciary,
threatened its independence and the rule of law.

This arose in the context of then Federal Home Affairs Minister Peter
Dutton blaming Victoria’s street crime on the appointment of “civil
libertarians” to the courts.

In a succession of media interviews around Australia, he outlined the
problems as he perceived them:

Where we’ve got lily-livered judges and magistrates going weak at the
knees, it doesn’t reflect community standards. There is a problem with
some of the judges and magistrates [Premier] Daniel Andrews has
appointed and some of the bail decisions that have been made — criticised
even by Daniel Andrews” own ministers. ...Some of the decisions you see,
[ think, are pathetically weak ... If you've got people let out on bail for
serious offences ... it's no wonder police are left scratching their heads.




So, if you're appointing civil libertarians to the Magistrates” Court over a
long period of time, then you will get soft sentences.

In an interview on 3 January 2018, Dutton claimed Victorians were
“bemused” when they looked “at the jokes of sentences being handed
down” due to “political correctness that’s taken hold”.

Earlier, in 2017, Turnbull government ministers Greg Hunt, Alan Tudge
and Michael Sukkar avoided adverse findings on contempt of court
charges by apologising for comments made during an active terrorism
case. They had referred to members of the Victorian Court of Appeal as
“hard-left activist judges” who engaged in an “ideological experiment”
in sentencing.

Chief Justice Marilyn Warren said that, but for the apology, there was a
prima facie case for contempt against the three, because their comments
appeared to attempt to influence the court.

This handful of examples highlights several issues.

The fact is that this criticism crosses into personally delegitimising
individual judges. These politicians attacked judges’ motives rather than
their reasoning —indeed, this is almost always the pattern. They implied
that the judges had betrayed their oath and were failing to act in
accordance with the evidence and the law.

Judicial independence matters. In dealing with the political criticism I
have mentioned — made while judgment was reserved in a terrorism
sentencing appeal — Warren CJ, in the Court of Appeal’s ruling on
contempt, said:

On the one hand, if we don’t allow the appeal then we will be accused of
engaging in an ideological experiment — of being hard-left activist judges.
On the other hand, if we increase the sentences, the respondents would be
concerned that we were responding to the concerns raised by three senior
Commonwealth ministers.



So, it is important to understand that judicial independence matters
because courts are places where rights are protected and power is
constrained.

There is always a genuine debate to be had about whether there is such a
thing as judicial activism and whether the so-called black-letter
approach is to be preferred. Should important documents such as the
Constitution remain frozen at the time they were written, or be
interpreted in the context of a constantly changing world and
population?

None of this is to say that criticism of legal reasoning is illegitimate.
Courts are accountable for both the outcomes of litigation and the
reasoning that leads to those outcomes. Yet, to my observation, it is
rarely the reasoning that is criticised; much more often it is the character
and assumed bias of the judge under scrutiny.

That leads to my fourth issue. One of the most enduring policy
responses to public anger about sentencing is mandatory sentencing —an
expression of distrust in judicial discretion.

One of the consequences of all this has been the ever-popular call for
mandatory sentencing for various crimes which has been heeded by
governments from time to time to remove the sentencing discretion -
discretion which is regularly contracting.

This is not new. Within my lifetime in Victoria, for example, the death

penalty was mandatory upon conviction for murder though rarely
carried out.

But the modern discussion on mandatory sentencing proceeds on the
often-expressed basis that judges cannot be trusted with the sentencing
discretion and, of course, if they are the sentences are often wholly
inadequate.

That inadequacy is not measured against the judicial history of gauging
whether a sentence is inadequate by appellate standards but rather
according to the vibe and the regular intangible reference point -
“community expectations”.



Briefly, I want to refer to the international experience. As [ have already
said, there is a hyper-politicisation of judicial appointments. In other
cases, judges are elected, and the consequence is similar. I would also
say that the public standing of the US Supreme Court has been eroded
dramatically in recent years.

In England in 2016 there was the decision by the UK Supreme Courtll
that
The Secretary of State does not have power under the Crown’s
prerogative to give notice pursuant to Article 50 of the Treaty on
European Union for the United Kingdom to withdraw from the European
Union.

In other words, an Act of Parliament was required.

The result was blaring banner headlines most famously describing the
three judges who came to that result as “Enemies of the People”.

In Australia, we do have a strong legal culture. Judicial reasoning is
transparent, with appellate review, and it is publicly accessible. But we
don’t have a Bill of Rights —we rely on conventions and political
restraint. We also have a judicial appointment process controlled by the
Executive. It is not ideal, but it is better than elections.

Obviously, I think the discourse should be respectful. I think judicial
appointments should be based on merit rather than politics. I also think
judges should be more willing than many are to talk in public about
their work and how the system functions.

The point is that judicial independence is not a privilege for judges but
rather a protection for the public. Rights lost in government judicial
overhauls are seldom won back.

Finally, I come to Judicial Commissions: a modern institutional response
that can either protect standards — or, if misused, become another
pressure point on judicial independence.

I want to say something about these commissions, and I do so as
someone with some experience of how they work in relation to the
“complainees”.



The first point is that, in my view, these commissions are often a
solution looking for a problem. They represent a willingness by
executive governments to take up criticism of judges, even where there
are already ways of dealing with issues that may genuinely need
rectification by heads of jurisdiction.

Arguably judicial commissions have a legitimate function, intended to
uphold judicial standards, but they can operate through extraordinarily
opaque processes. Their existence encourages politicised complaints —
some frivolous, some designed to bring a judge to heel —as well as
pressure and intimidation of judges who make legitimate criticisms of
government and its agencies.

Complaints against judges can become a “headline weapon” rather
than a genuine accountability tool. One result is that judges become
more cautious in politically sensitive cases, in sentencing and in
criticising the performance of the executive. In my opinion, the risk of
self-censorship undermines the independence of judicial
decision-making.

In summary, judicial commissions are executive government
disciplining judges - where does that take us in upholding the
separation of powers?

Conclusions

So, in my opinion, when judges are publicly criticised or vilified, the
attacks reveal a problem.

They illustrate how thin—or how robust—our commitment to judicial
independence really is. If you want to understand a nation’s
constitutional character, watch how its politicians speak about its judges.

These attacks are also part of an increase in what might be described as
performative outrage, much of it politically branded. It invokes the
privileged life judges are said to have led, appeals to the politics of envy,
and then uses that to suggest a lack of connection to the so-called
“expectations” of the public when it comes to law and order generally —
and sentencing in particular.

Judges have become unwilling actors in a political theatre that rewards
outrage over accuracy. The targets are less the decisions and more the
judges personally. The intent is often to delegitimise the courts by



reference to public expectations and to pressure future decisions. Judges,
of course, refuse to play the political game —and would not be permitted
to even if they wanted to. So, we see judicial restraint, neutrality and
independence, treated as irritants to a political and media class that
thrives on partisanship.

I see no problem with such criticisms being responded to by the relevant
head of jurisdiction which sometimes happens and which can be very
effective.

Often, the vilified judge just wants to know there is someone in their
corner. 1 think they share the French passion for liberté, égalité, fraternité.

I have spent enough time in the system to know that we judges do not
expect gratitude and cannot respond to criticism in kind. That is very
frustrating sometimes, but silence, restraint and neutrality are not
affectations; they are the price of the office. This silence should not be
mistaken for weakness, and restraint should not be exploited as a licence
for abuse.

Judicial independence is not a courtesy extended by the Executive when
convenient. It is a constitutional necessity. If we casually erode it—
through performative outrage, politicised complaint mechanisms or the
steady de-legitimisation of courts —we will discover too late that what
has been lost is not a judicial privilege, but a public protection.

Merrijig, Victoria

June 2026
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(1 Jjll Hunter, Richard Kemp, Kevin O’Sullivan and Prue Vines, “A fragile
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2 president Donald Trump, remarks at rally in Macomb County, Michigan,
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