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THE TRYALS OF
CHARLES STUART & JOHN COOKE

INTRODUCTION

This introduction is again based on that included with previous play readings
presented to the CLANT Conferences. Previous attendees and aficionados of this
segment of the conferences may be forgiven if they do not find it necessary to
be reminded of what follows. They might like to skip to the sub-heading
Lex, Rex & Taxis below.

This is the sixteenth in a series of play readings presented to the CLANT Bali
Conference by the CLANT Players. * The first was presented at the 5" Conference
at the Bali Hyatt in Sanur in 1995. As usual, the purpose of the play is to entertain
and amuse, but also to say something about the abuses of and by the criminal
law, now and in history. In writing this year’s piece, as ever, it occurred to me
that there are certain common threads which have run through the particular
plays chosen.

We can discard two of the presentations from this consideration. In 2007, we
presented John Mortimer’s Dock Brief. It did expose, in a very quirky way, a
deficiency in the English Law, while both amusing and entertaining the
delegates, but the forensic advantage gained — fictionally — was to the accused;
no harm done! In 2009, we presented a series of vignettes, Serving it up in Court.
All were said to be true stories from courts, but they were shamelessly aimed at
getting some laughs from the delegates and other members of the audience.

Otherwise, the common threads all point to unfair trials of one kind or another.
The accused in Ned Kelly [1997], Tuckiar [1999] and Bentley [2003] were all
charged with the murder of policemen. Judges and jurors seem to act under
special constraints in these cases. An acquittal would be most unlikely. In the
Popish Plot trials of 1684 [CLANT, 1995], the allegation was that an assassination
attempt against the life of the King was to be made. Roman Catholic priests were
involved. They were then an unprotected class! The prosecutor Jeffreys [later
known as the hanging judge] behaved abominably, as did the Chief Justice and



the perjured witnesses. They were all looking for preferment under the political
regime at the time. In these four cases, only Tuckiar survived his sentence of
death [although query whether some certain steps were taken...he never made
it back to Arnhem Land]. Legal representation was poor, or non-existent, in all
these trials.

The Eureka Trials [2001] sprang from a government determined to assert itself
against the rebelling miners. This is the only one of our series of play reading
cases where outright acquittals were obtained at trial. The members of the jury,
representing the community, were not prepared to accept an unfair and
repressive political system.

Rupert Maxwell Stuart [CLANT, 2005] was an Aboriginal man accused of raping
and killing a girl. Community feeling ran high, as it did in the 1921 case of
Colin Ross [CLANT, 2013] in Victoria. The latter was charged with a similar
offence, although he did not suffer from any racial prejudice. He was executed;
Stuart was not. Both, however, were prosecuted equally vigorously and their
trials demonstrate injustices.

Other presentations included The Shearer’s Tale [the NSW trial of McDermott
in 1948]. He was later acquitted posthumously of the murder, 50 years or more
after the event. Fortunately, he was not executed and was released early from
prison. It was only after the body of his supposed victim was found many years
afterwards that his innocence was established. Lindy Chamberlain’s case was
represented for CLANT by the second inquest into the death of Azaria. That, to
this chronicler, was a grossly unfair proceeding. Her innocence was not finally
confirmed authoritatively until the fourth inquest, held in 2012.

In 2017, the CLANT Playreaders performed the Victorian 1950 trial[s] of
John Bernard Kerr for the murder of a young woman. He was convicted based on
alleged confessions made by him to one Bluey Adam. These were challenged at
the time, but unsuccessfully. Nevertheless, Kerr only served 12 years and had a
reasonably long private life thereafter, always protesting his innocence.

It was noted in that play’s introduction that trials were dealt with much more
expeditiously in earlier times. The victim in this matter died on 28 December
1949. By December 1950, there had been a committal, three trials [the first two
juries couldn’t agree], two visits to the CCA, one to the Privy Council, and a
commutation of the death sentence by Cabinet. Things moved swiftly!



The trial of Marie Antoinette was an intriguing one. It was presented at the
CLANT Conference in Bali in 2019. As in the 2017 play reading, a new style of
presentation was adopted with the words being written in verse — rhyming
couplets — and there was musical accompaniment. These were hardly
Shakespearean in quality, and were introduced mainly to satisfy the writer’s ego,
but apparently were enjoyed by the delegates and friends.

The trial itself was conducted in 1793, as part of the excesses of the French
Revolution. It demonstrates many of the unfortunate aspects of the earlier trials
presented in the play readings — oppressive prosecutors and judicial officers and
a public loathing and fueled abhorrence of the accused person. Legal
representation was inadequate (particularly in respect of the time made
available to obtain instructions) and witnesses perjured themselves. The trial
was a complete travesty and led to the guillotine within 52 hours of its
commencement. There was much amusement at the style of presentation —with
‘allo! “allo! English/French — but there was no denying the poignancy of the
play’s dénouement.

In 2022, in the Darwin version of the Bali conference, the players presented
The Trial of Andrew Mallard [NOT]. Mallard had been convicted of the murder
of a shopkeeper in a Perth WA suburb. He served 12 years before being released.
This was the result of intense support for him and was followed by an inquiry by
the WA Crime and Corruption Commission into the conduct of his original police
investigation and prosecution. Mallard’s case had been up and down to the
High Court twice, before the successful appeal in respect of a Petition for
Clemency which had been rejected by the Court of Criminal Appeal. The major
issue on which the appeal succeeded was the non-disclosure to the defence of
important forensic and other material. When the dust had settled, it seemed
that another prisoner in the WA system had been the real killer. Mallard got
significant compensation but unfortunately died early. He was struck by a hit-
and-run driver in California.



On the last occasion we met in Bali (2024), we presented How Annie lost her
head to Hal. The playreading, again in verse, dealt with the trial of Anne Boleyn
whose queenly role Henry VIl sought to end. Divorce was too messy, (beheading
was cleaner?) so he proceeded by way of her alleged treasonous adultery.
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Henry VIl is the best-known of English monarchs, largely because he had six
wives. This unrivalled record was partly due to his character, but also to political
demands and the chance circumstances, such as the need to produce healthy
boys. For all Henry’s efforts, only three legitimate children survived him, only
one of them a boy, and a sickly youth at that. Each of these three did ascend the
throne, with Elizabeth | arguably the greatest of all England’s monarchs. This
rather rendered Henry’s efforts to father a son a waste of time (and lives). It
would be easy to look at the way in which the trial was prepared and conducted
and say it was unfair. Looking at it from a modern perspective, it is clearly not in
accordance with current principles. But in the 16™ Century, counsel were not
allowed in any treason cases, and cases proceeded generally without oral
witnesses. Statements were read and the accused invited to respond and
disprove them — but without the capacity to call witnesses in reply. In many
cases, they would not know the specificity of the allegations against them until
made in court. Of course, to the extent that witnesses were suborned or



tortured — either as witnesses or accused — to make confessions, there can be
no excuse. Whether this occurred in Anne’s case we will never know.

As | noted in 2024, the behaviour of Henry throughout these years bears all the
hallmarks of domestic violence of the worst kind — albeit, without any known
physical belligerence applied directly on his part.

LEX, REX & TAXIS

The law, the Divine Right of Kings and the Cab-Rank Rule

The intertwined tragedies of Charles 1 and John Cooke are captured in
Geoffrey Robertson’s book, The Tyrannicide Brief. | acknowledge immediately
that the impetus for this year’s play comes from this, and a size 12 boot (by way
of encouragement to this writer) planted by Tom Clelland, barrister of
Mindil Chambers, Darwin. | am much indebted to the former (GR) for the
formidable plea made in his book on behalf of John Cooke for his role
prosecuting the trial of Charles |. The latter’s reward is a part in the play!

In 2024, we presented the trial of Anne Boleyn. Shakespeare — for sound political
and domestic reasons — did not write a play on that topic. However, he did write
a play, complimentary to Henry VI, leading up to the birth of Elizabeth I. It’s a
pity he didn’t write one about the trial of Charles (he would have loved the
drama of it), but he had been dead for 30 years or more by then.

The Tryal of Charles | represents the
culmination of the successful pushback by the
House of Commons in the English Parliament
against the excesses of the monarch, his
punishing taxes and extravagant use of his
powers. The so-called Divine Right of Kings
was a political and religious doctrine asserting
that monarchs derive their authority directly |
from God, not from any earthly authority,
such as a parliament or the people. This
concept was vigorously promoted by the
Tudor and Stuart monarchs of England,
particularly to consolidate and defend royal
power in the face of growing political and
religious challenges.

Charles | at his trial in 1649. He was found guilty of



The origins of the idea can be traced to earlier medieval thought, but it reached
its peak in England under the Tudors, especially Henry VIII and his daughter
Elizabeth I. Henry VIII’s break with the Roman Catholic Church in the 1530s —
when he declared himself Supreme Head of the Church of England — was not
only a religious revolution but also a political one. It placed the king at the apex
of both church and state, reinforcing the notion that his authority was divinely
sanctioned. Elizabeth | maintained this ideology, skilfully balancing her image as
a monarch chosen by God while avoiding overt absolutism.

The doctrine gained a more formal and forceful articulation under the Stuart
kings, especially James |, who ruled from 1603 to 1625. James, who had
previously been James VI of Scotland, was a strong believer in the Divine Right
of Kings. He claimed that kings were God’s lieutenants on Earth and answered
only to Him. In his book The True Law of Free Monarchies (1598), James argued
that rebellion against the king was tantamount to rebellion against God. He
famously declared to Parliament that: -

The State of Monarchie is the supremist thing upon earth: For Kings are not only GOD’s
Lieutenants upon earth, and sit upon GOD’s throne, but even by GOD himself they are
called GODS.

It occurred to me that this might be regarded as the worst example of blasphemy
possible; but if the King can do no wrong, can he be guilty of blasphemy?

His son, Charles |, pushed this doctrine even further, ruling with little regard for
Parliament. His absolutist tendencies and belief in his divine authority led to the
English Civil Wars (1642—-1649), as tensions mounted between royal prerogative
and parliamentary rights. Charles’s eventual trial and execution in 1649 marked
a dramatic repudiation of the Divine Right ideology, suggesting that even a king
could be held accountable by earthly institutions.

The monarchy was restored in 1660 under Charles Il, and later James II
attempted to revive absolutism. But the Glorious Revolution of 1688 effectively
ended the Divine Right of Kings as a political force in England. The ascension of
William and Mary under a constitutional framework marked a shift toward
parliamentary sovereignty — a legacy that would shape British politics
permanently.



The Tryal of John Cooke reflects the sub-plot in this year’s presentation. The
trial followed the restoration of the Stuart monarchy, in the form of the welcome
home to Charles I’s son, Charles Il. The forgiveness of the former King’s enemies
was contained in the Declaration
of Breda, issued by Charles Il on 4
April 1660, while he was in exile in The Lord Fairfax of Cameron
the Netherlands. It outlined the
terms on which he was willing to
return to the English throne,
offering a general pardon,
religious toleration, and the
confirmation of property rights
acquired during the Interregnum.
The declaration aimed to reassure
Parliament, the army, and the
people that the monarchy would
not seek revenge or upheaval.
General Fairfax who led the army
which defeated the King’s team at

Naseby in 1645 was now the one :
who secured the new king’s Thomas Fairfax by Robert Walker,

welcome back to England from  painted between 1649 and 1658
exile on the Continent.

The Right Honourable

The Declaration included amnesty for those who supported the Commonwealth,
(excepting only such persons as shall hereafter be excepted by parliament). It
provided liberty of conscience in religious matters, payment of army wages, and
peaceful settlement of land disputes. It was carefully worded to appeal to
different groups and paved the way for the restoration of the monarchy. It was
received favourably, and Parliament formally invited Charles to return as king.
His arrival in London in May 1660 marked the end of the English Republic and
the start of the Restoration era. The exceptions referred to in the Declaration
were those who had taken direct roles in the trial and execution of the former
king. These were to include Cooke as the prosecutor at trial. Parliament, now
under the aegis of a new sovereign, were only too happy to make the
appropriate exceptions!



Sir Orlando Bridgeman King Charles |
Bt SL

Robertson credits Cooke with the introduction of the Cab Rank Rule into
barristerial practice and conduct. Lawyers reading this will be aware that
protocol is now accepted within the common law bars. Others reading these
notes might like some further explanation.

The cab-rank rule is a professional obligation in the legal profession, particularly
among barristers in common law countries like England and Australia. It states
that a barrister must accept any case in their area of expertise if they are
available, properly instructed, and the client can pay the usual fee — regardless
of the case’s popularity or the client’s identity. The rule is named after the notion
of a taxi (or cab) at the front of a queue, which must take the next passenger
regardless of who they are or where they’re going.

The rule's origins trace back to the traditions of the English Bar and were
formalised in the 18th and 19th centuries; although as the play reading
demonstrates, Cooke’s defence at his trial in 1660 largely depended on an
acceptance of the availability of the rule at that time in his prosecution of the
King. It did become part of the Bar’s professional code to ensure access to justice
— that even unpopular clients or causes could find legal representation.



A reference to the principle comes from Lord Brougham in 1820, who said that
a lawyer's duty is to act for their client without regard to personal feelings or
public opinion, even in the face of hostility.

In modern legal systems, the cab-rank rule remains a cornerstone of barristers’
independence and commitment to justice. It helps prevent discrimination in
legal representation and ensures that even controversial figures — such as
accused criminals, terrorists, or corporations in public disgrace — can obtain a
fair trial.

Clarence Darrow famously represented the defendant in the Monkey Trial, along
with many other unpopular causes. He said, few love a spokesman for the
despised and damned.

While some critics argue it is inconsistently applied, most legal systems uphold
the rule as a symbol of the legal profession’s ethical standards and impartiality.

By way of example as to the modern application of the principle, the Northern
Territory Barristers’ Conduct Rules contain the following paragraphs: -

CAB-RANK RULES & BRIEFS

Cab-rank principle

85. A barrister must accept a brief from a solicitor in a field in which the barrister
practises or professes to practise if:

(a) the brief is within the barrister's capacity, skill and experience;

(b) the barrister would be available to work as a barrister when the brief would
require the barrister to appear or to prepare, and the barrister is not already
committed to other professional or personal engagements which may, as a real
possibility, prevent the barrister from being able to advance a client's interests
to the best of the barrister's skill and diligence;

(c) the fee offered on the brief is acceptable to the barrister;

(d) the barrister is not obliged or permitted to refuse the brief under Rules 87, 90
or91.

86. A barrister must not set the level of an acceptable fee, for the purposes of Rule 85(c),
higher than the barrister would otherwise set if the barrister were willing to accept
the brief, with the intent that the solicitor may be deterred from continuing to offer
the brief to the barrister.



The Preamble to the Rules provides: -

These Rules are made in the belief that:

1.

The administration of justice is best served by reserving the practice of law to those
who owe their paramount duty to the administration of justice.

As legal practitioners, barristers must maintain high standards of professional
conduct.

The role of barristers as specialist advocates in the administration of justice requires
them to act honestly, fairly, skilfully, diligently and fearlessly.

Barristers owe duties to the courts, to other bodies and persons before whom they
appear, to their clients, and to their barrister and solicitor colleagues.

Barristers should exercise their forensic judgments and give their advice
independently and for the proper administration of justice, notwithstanding any
contrary desires of their clients.

The provision of advocates for those who need legal representation is better secured
if there is a Bar whose members:

(a) must accept briefs to appear regardless of their personal prejudices;
(b) must not refuse briefs to appear except on proper professional grounds; and

(c) compete as specialist advocates with each other and with other legal
practitioners as widely and as often as practicable.

Barristers should be free to choose how they lawfully practise as barristers except
only in those cases where the unchecked exercise of the freedom would threaten
harm to the greater public interest that barristers' conduct be honourable, diligent,
especially skilled, disinterested and competitive and that access to barristers'
services be enhanced.

Cooke was not represented by counsel at his trial, nor allowed to be at that time,
but defended himself with courage and skill. The cab-rank rule loomed large in
that defence. But it was not enough, in the face of a trial judge determined to
please the King and prosecutors and jury members seeking the favour of the
newly restored sovereign. As will be seen, many of those who fought for the
republic ideal during the Civil War saw that their best interests now lay in turning
over with the monarchy as restored.
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In the period 1649-1660 (the Interregnum), Oliver Cromwell was appointed as
the Lord Protector of the Commonwealth. He effectively became a monarch,
and on his death in 1658 his son Richard succeeded him. But Richard did not
have the same strength as Oliver. This paved the way for the encouragement of

the return of Charles II.

Charles I
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THE PLAY READING AND ACKNOWLEDGEMENTS

As | usually do, | now thank the President and the Committee of CLANT for this
further opportunity to participate in the affairs of the Conference, maintaining
my association and friendship with my former, and new, colleagues. | wish the
Association success in this year’s Conference, which | anticipate will be, as
always, an excellent event.

| have already mentioned my reliance on Geoffrey Robertson’s book on these
topics. It will become obvious that | have added Blackadder into my imaginary
participants in these events. | am much indebted to the comic brilliance of
Ben Elton, Rowan Atkinson, et al, for this inspiration — such as it is.

Please do not assume that the script follows strictly, or at all, the exact words
used in the trials. The characters did NOT speak in any kind of verse. | have
applied dramatic licence to a large degree. Nevertheless, the flavour of the court
proceedings has been retained, and the dialogue is close to the mark.

| thank Kylie Green from the Director of Public Prosecutions. Kylie, with the
permission of the Acting Director, has compiled and printed this Introduction for
distribution to the delegates and friends at the Conference. Nancy Martinho, EA
to Justice Blokland of our Supreme Court, has designed and sourced the T-shirts
worn by the supporters of the competitors amongst the cast. | am very grateful
for her assistance and the approval of it by her Judge.

Finally, I thank the players who have, mostly, volunteered their services. | expect
they will enjoy this performance as much as any that has preceded it. Their
names, without any honorifics or the like, are listed somewhere amongst these
papers. Thank you, in anticipation, also to the delegates and their families and
friends for participating in the proceedings!

REX WILD
Darwin, NT (Sanur, Bali, at time of notional signing)
20 June 2026

*  The plays are listed on the CLANT website. The original introductions are
there available, together in most cases with the play reading script.
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THE TRYALS OF CHARLES STUART & JOHN COOKE

Lex, Rex & Taxis

CLANT 2026

Dramatis Personae and Players

Narrator/General Sir Thomas Fairfax

Oliver Cromwell

King Charles |

Queen Henrietta Marie

General George Monck, Duke of Albemarle

Bulstrode Whitelocke, Lord Chancellor (1649)

William Steele, Attorney-General (1649)

Oliver St John CJ (1649 & 1660)

Sir Edmund Blackadder

John Cooke, prosecutor/Solicitor-General (1649),
prisoner/accused (1660)

James Nutley, student lawyer/friend of Cooke

John Bradshawe, Lord President (1649)

Andrew Broughton — court clerk (1649 trial)

Royalist Soldier — witness (1649 trial)

King Charles Il

Russell Goldflam
Paddy Coleridge
Peggy Dwyer
Abi Rajkumar
Marty Aust
John Prior

Ben O’Loughlin
Lex Lasry

Emrys Nekvapil
Gabriel Chipkin

Tom Clelland
Jon Tippett
Ganur Maynard
Sue Phoo

Michael Burke

Heneage Finch, Solicitor-General (1660) Ambrith Abayasekara

Orlando Bridgeman, Baron of the Exchequer (1660) Belinda Lonsdale
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Sir William Wilde, one of Cooke’s trial judges (1660) Richard Coates

Sir Geoffrey Palmer, Attorney-General (1660) Dean Mildren
Sir Edward Turner, Counsel for Duke of York Suzan Cox
S. Baldrick, Manservant Jonathon Hunyor

Sir Jeremy Whitchcott, foreman of Cooke’s Jury (1660), Jenny Blokland

and witness in subsequent Hugh Peters trial

George Starkey, Barrister James Stuchbery
Lucy Hutchinson Anne Healey
Mary Cooke Elizabeth Morris
Crowd (supporting Justice & the Commonwealth, Rosie Phoo
and subsequently the other Crowd) Rufus Abayasekara
Neve White
Crowd (Team King Charles — | & 11) Beth Wild

Edward Wild Hubber

Ignatius Wild Hubber

Tom Wild
Best Boy lan Read
Directors of Musical/Visual Production Tom Clelland

Rebecca Everitt

_\r”‘_

14



