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Australian Law Journal 53, 64 & 65

Subjective vs objective analysis – a 
source of confusion



Uniform Evidence Law, ALRC Report 102 (2005)



Usage 1 (Prof Greg Taylor & Stephen Odgers*): 
◦ Subjective = whether the actual admission made was likely to be unreliable (Australian approach)
◦ Objective = whether any possible admission made by the suspect is likely to be unreliable (UK approach)

Usage 2 (eg ALRC 102 at 10.69): 
◦ Subjective = evidence about the truth of the admission
◦ Objective = hypothetical examination about likely truthfulness of any admission made in those 

circumstances

Usage 3 (R v Munce, R v Rooke contrast R v Taylor): 
◦ Objective = objective likelihood that the interrogators’ conduct would affect reliability (setting aside 

subjective characteristics of accused); must be some overt act on behalf of police; more similar to the UK 
position

◦ Subjective = taking into account subjective factors of the accused, even when police are unaware of those 
factors or there is not improper conduct by police. 

Usage 4 (eg ALRC 102 at 10.73, R v Esposito, R v Moffatt, Odgers):
◦ Subjective = consider actual truthfulness of admissions
◦ Objective = do not consider the actual truthfulness of admissions



Criminal Laws NT, 3rd ed, p 96



Odgers – 3 propositions
1. As a general rule, the question is not whether the circumstances did in fact 

adversely affect the truth of the admission (resulting in an admission that is in 
fact untrue), but whether they were likely to do so.

2. The court should not consider evidence as to the actual truth of the admission 
when determining its admissibility under s 85(2), unless that issue is raised by 
the defendant pursuant to s 189(3)

3. Section 85(3) requires the court to consider the personal characteristics of the 
defendant in analysing the “circumstances” in which the admission is made. The 
“circumstances of the admission” include, among other things, the 
characteristics and conditions of the defendant independently of any actions 
taken by the police. In addition, s 85(3) does not confine those characteristics 
and conditions to those that are known to the investigating officials. An 
admission may be unreliable (or likely to be unreliable) even in the absence of 
police misconduct or irregularity.

subjective

objective

objective

16th ed (2021), p 661



The Queen v Downs [2019] NTSC 7 







R v GP [2015] NTSC 53 

Accused charged with sexual intercourse with underage female

Articulation of s 85(2) at paras [29] – [30]. 





“Whether by inverting the language of s 
85(2)…His Honour posed for himself the 
wrong test?”



The negative of a thing is not necessarily 
the opposite of the thing. 
Opposites: Guilty and innocent

Therefore 

NOT guilty = innocent? (No). 

Blue is NOT red. 

Therefore 
Blue is the opposite of red? (No). 





The truth of the admission was 
adversely affected. 

The accused made a false confession. 

Agentless Passive (= any agent)
Things/people other than the accused 
can adversely affect the truth of the 
admission

Active (accused must be the agent)
Requires the accused to make a false 
confession. 

The truth of the 
admission was 

adversely affected

The accused 
made a false 
confession



“adversely affected” vs opposite
The colour of the photo was 
adversely affected. 

You made a colourless photo. 

The taste of the meal was 
adversely affected.

You cooked a tasteless meal. 

The courage of the soldiers was 
adversely affected. 

You made the soldiers fearful. 

The coherency of the statement 
was adversely affected.

You made an incoherent 
statement.  

His arrival was adversely 
affected by Airnorth.

He didn’t arrive. 



R v Yirrawala [2015] NTSC 37 

- charged with causing a bushfire, spontaneous admissions to police while in custody. 







“Whether by inverting the language of s 85(2)…His 
Honour posed for himself the wrong test?”
Yes. 
1) narrowed the scope of what is being 
considered. 
2) shifted the focus away from circumstances and 
onto truth. 



What is truth?
Can a person be honestly untruthful? 

Or truthfully inaccurate?

What does ‘truth’ look like when 
communicating across languages?



https://softunderbelly.com/objective-vs-
subjective-truth-and-the-human-brain/

https://softunderbelly.com/objective-vs-subjective-truth-and-the-human-brain/












Nearly 40% of participants giving incorrect responses indicated that 
they had a high level of confidence that they correctly understood. 



Levels of language
Phonology 
(sounds)

Semantics 
(words)

Syntax (grammar)

Discourse (conversation, stories, 
logic)



Different sound systems

z, s, ch, sh
 dj/tj p = b k = g

t = d v, f  p/b



Bought = port = bot = pot = board = 
poured 

See Andy Butcher, ‘Linguistic aspects of Australian Aboriginal English’ (2008) 22:8 Clinical Linguistics & 
Phonetics 625, 628.













Ordinary words with multiple meanings

Q: Did you take your medicine?
A: Yes. (thinking I took it an put it in my bag)

Did the patient make a false statement?
The statement is neither true or false, or 
alternatively it is both true and false (depending on 
Dr or patient’s point of view). 



Buma (v)
• Hunt
• Hit
• Cause death
• Weave
• Pinch (a child)
• Dolphins jumping

Kill (v)
• Murder
• Cause death



An ‘untrue confession’ for murder?
Q: We have two witnesses who say they saw you kill John. Did you kill him?

A: Yes. 

Q: Where were you when you killed him?

A: At the BP servo.

Q: How did you kill him? 

A: Punched him. 

Q: Did you mean to kill him? 

A: Yes. 









Cooke, Michael. 1995. "Aboriginal evidence in the cross-cultural courtroom."
In Language in evidence: issues confronting aboriginal and multicultural
Australia edited by Diana Eades. Sydney: UNSW Press, 1995, pp. 55-96; 85-87.



“Who started the fight?”
&

“Where were you when 
the fight started?”



For YM 
participants ‘fight’ 

was linked to a 
‘conflict’ or ‘social 
harmony’ concept; 
participants more 
focused on why

the fight 
happened. 

For SAE 
participants ‘fight’ 

was viewed 
primarily as a 

physical concept; 
more concerned 
with what than 

why. 

Cultural schema of fight



Accurate vs true?
Inter-cultural ‘miscommunication’ often involves situations where; 

1. There is inaccurate understanding of the meaning/purpose of a question or 
statement, which prompts a response that appears to be a meaningful answer, but is in 
fact an answer to a different question. 
◦ The meaning of an answer can only be understood in relation to the question. Therefore, if there is a 

disconnect between the question and answer, the response is inaccurate (untruthful?).

2. Use of ‘shared’ words, with different meanings  both participants believe they 
understand the statement, however they each have formed a different meaning. 

In other words, inter-cultural miscommunication is full of instances where a person is 
‘honestly untruthful’ (unintentionally false), and unaware of this fact. 



True but unreliable? 
Q: What time did you rob the store?

A: Today is Thursday. 

Q: and what were you going to do with the money you stole?

A: I own a Holden commodore. 

Q: Did anyone give you permission to take that money? 

A: John needs money to buy groceries. 



How to measure accuracy?
The gap between the speaker’s intent 
and the hearer’s understanding. 

Speaker’s 
intent

Hearer’s 
understanding

Speaker’s 
intent

Hearer’s 
understanding



The truth of an admission can be 
adversely affected, even when the 
accused has not made a false 
confession. 



The Queen v BL [2015] NTSC 85









The Queen v BM [2015] NTSC 73 









Whether certain 
characteristics of the 
accused led to a false 

confession

Demonstrated 
miscommunication 

makes the 
interaction unreliable

narrow broad



The purpose of s 85; reliability or truth? 
“it is easy to see that s 85 is about reliability rather than the human rights concerns which lie 
behind s 84” (p 59)

“As we have seen, reliability is completely irrelevant under s 84, but it is the focus of s 85.” (p 61)

“…s 85 will result in the exclusion of some admissions that are in fact truthful, because the 
circumstances in which they were made promoted untruthfulness that did not eventuate…It is 
merely an initial vetting based on the circumstances that existed when the admission was made, 
not a confirmation of the truth of the admission, which is of course for the jury.”

Greg Taylor, "The Difference Between ss 84 and 85 of the 
Uniform Evidence Acts" (2019) 93 Australian Law Journal
53













INTERPRETATION ACT 1978 (NT)



In the NT, where at least 50% of suspects speak English as an 
additional language, Courts should continue the legacy of Anunga by 
being on the forefront of developing case law that promotes rigorous 
linguistic understanding and analysis. 

S 85(2) naturally lends itself to linguistic understanding and analysis, 
however some of the caselaw has preferenced a narrow 
interpretation of the section, which is not conducive to good 
linguistic approaches. 
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